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CONSTITUTION 
OF THE 


AMERICAN SOCIETY OF INTERNATIONAL LAW? 
(Revision of April 25, 1925.) 


ARTICLE I 


Name 
This Society shall be known as the American Society of International 
Law. 


ARTICLE II 


Object 
The object of this Society is to foster the study of International Law 
and promote the establishment of international relations on the basis of law 
and justice. For this purpose it will codperate with other societies in 
this and other countries having the same object. 


ArtTIcLE III 


Membership 


Members may be elected on the nomination of two members in regu- 
lar standing by vote of the Executive Council under such rules and regula- 
tions as the Council may prescribe. 

Each member shall pay annual dues of five dollars and shall thereupon 
become entitled to all the privileges of the Society, including a copy of the 
American Journal of International Law issued during the year. Upon 
failure to pay the dues for the period of one year a member may, in the 
discretion of the Executive Council, be suspended or dropped from the rolls 
of membership. 

Upon payment of one hundred dollars any person otherwise entitled 
to membership may become a life-member and shall thereupon become 
entitled to all the privileges of membership during his life. 

A limited number of persons not citizens of the United States and not 
exceeding one in any year, who shall have rendered distinguished service to 
the cause for which this Society is formed to promote, may be elected to 


1 The History of the origin and organization of the American Society of International 
Law can be found in the Proceedings of the First Annual Meeting at p. 23. The Constitu- 
tion was adopted January 12, 1906. 
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honorary membership at any meeting of the Society on the recommendation 
of the Executive Council. Honorary members shall have all the privileges 
of membership, but shall be exempt from the payment of dues. 


ARTICLE IV 
Officers 


The officers of the Society shall consist of a President, an Honorary 
President, three Vice-Presidents, such number of Honorary Vice-Presi- 
dents as may be fixed from time to time by the Executive Council, a 
Recording Secretary, a Corresponding Secretary, and a Treasurer, all of 
whom shall be elected annually, and of an Executive Council composed 
of the foregoing officers, ex officio, and twenty-four elected members, whose 
terms of office shall be three years, except that of those elected at the first 
election, eight shall serve for the period of one year only and eight for the 
period of two years, and that any one elected to fill a vacancy shall serve 
only for the unexpired term of the member in whose place he is chosen. No 
elected member of the Executive Council shall be eligible for reélection until 
the next annual meeting after that at which his term of office expires. 

The Recording Secretary, the Corresponding Secretary and the Treas- 
urer shall be elected by the Executive Council. The other officers of the 
Society shall be elected by the Society, except as hereinafter provided for 
the filling of vacancies occurring between elections. 

At every annual election candidates for all offices to be filled by the 
Society at such election shall be placed in nomination by a Nominating 
Committee, which shall consist of the five members of the Society receiving 
the highest number of ballots cast by the members at the first session of 
the Annual Meeting of the Society. The Executive Council may submit 
a list of nominees. 

All officers shall be elected by a majority vote of members present and 
voting. 

All officers of the Society shall serve until their successors are chosen. 


ARTICLE V 
Duties of Officers 


1. The President shall preside at all meetings of the Society and of the 
Executive Council and shall perform such other duties as the Council may 
assign to him. In the absence of the President at any meeting of the Soci- 
ety his duties shall devolve upon one of the Vice-Presidents to be designated 
by the Executive Council, or by vote of the Society. | 

2. The Secretaries shall keep the records and conduct the correspond- 
ence of the Society and of the Executive Council and shall perform such 
other duties as the Council may assign to them. 





ix 


3. The Treasurer shall receive and have the custody of the funds of 
the Society and shall disburse the same subject to the rules and under the 
direction of the Executive Council. The fiscal year shall begin on the first 
day of January. 

4. The Executive Council shall have charge of the general interests of 
the Society, shall call regular and special meetings of the Society and arrange 
the programs therefor, shall appropriate money, shall appoint from among 
its members an Executive Committee and other committees and their 
chairman, with appropriate powers, and shall have full power to issue or 
arrange for the issue of a periodical or other publications, and in general 
possess the governing power in the Society, except as otherwise specifically 
provided in this Constitution. The Executive Council shall have the power 
to fill vacancies in its membership occasioned by death, resignation, failure 
to elect, or other cause, such appointees to hold office until the next annual 
election. 

Nine members shall constitute a quorum of the Executive Council, and 
a majority vote of those in attendance shall control its decisions. 

5. The Executive Committee shall have full power to act for the 
Executive Council when the Executive Council is not in session. 

6. The Executive Council shall elect a Chairman, who shall preside 
at its meetings in the absence of the President, and who shall also be Chair- 
man of the Executive Committee. 


ARTICLE VI 
Meetings 

The Society shall meet annually at a time and place to be determined 
by the Executive Council for the election of officers and the transaction of 
such other business as the Council may determine. 

Special meetings may be held at any time and place on the call of the 
Executive Council or at the written request of thirty members on the call of 
the Secretary. At least ten days’ notice of such special meeting shall be 
given to each member of the Society by mail, specifying the object of the 
meeting, and no other business shall be considered at such meeting. 

Twenty-five members shall constitute a quorum at all regular and 
special meetings of the Society and a majority vote of those present and 
voting shall control its decisions. 


ARTICLE VII 
Resolutions 
All resolutions relating to the principles of international law or to inter- 
national relations which shall be offered at any meeting of the Society shall, 
in the discretion of the presiding officer, or on the demand of three members, 
be referred to the appropriate committee or the Council, and no vote shall be 
taken until a report shall have been made thereon. 
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Articute VIII 
Amendments 


This Constitution may be amended at any annual meeting of the 
Society by a two-thirds vote of the members present and voting. Amend- 
ments to the Constitution may be proposed by the Council, or by a com- 
munication in writing signed by at least five members of the Society and 
deposited with the Recording Secretary within ten months after the pre- 
vious annual meeting, and any amendments so deposited shall be reported 
upon by the Council at the succeeding annual meeting. All proposed 
amendments shall be submitted in writing to the members of the Society 
at least ten days before the meeting at which they are to be voted upon 
and no amendment shall be voted upon until the Council shall have made 
a report thereon to the Society. 
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REGULATIONS OF THE EXECUTIVE COUNCIL REGARDING THE EDITING AND 
PUBLICATION OF THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Adopted May 22, 1924 


1. There shall be a Board of Editors charged with the general super- 
vision of editing the American Journal of International Law and determining 
general matters of policy in relation thereto. 

2. The Board shall be elected annually by the Executive Council.' 

3. Membership upon the Board of Editors shall involve, in addition 
to the duties otherwise prescribed herein, obtaining articles and other mate- 
rial for publication, the preparation of contributions, especially editorial 
comments and book reviews, and the examination of and giving advice upon 
the suitability of publication of articles prepared by non-members of the 
Board. The minimum number of contributions which each Editor shall be 
called upon to contribute or obtain for publication in the Journal is to be 
determined by the Board.’ 

4. There may be an Honorary Editor-in-Chief elected by the Council; 
and there shall be an Editor-in-Chief and a Managing Editor to be elected 
annually from among the members of the Board by the Executive Council, 
and to serve until their successors assume office. 

The Editor-in-Chief shall call and preside at all meetings of the Board of 
Editors, and when the Board is not in session he shall determine matters of 
policy regarding the contents of the Journal. 

The Managing Editor shall have charge of the publication of the Journal, 
shall receive contributions and other material for publication, including 
books for review, and conduct the correspondence regarding the same. 

In the event of the temporary inability of the Editor-in-Chief to serve, 
his duties shall be performed by the Managing Editor, unless the Editor-in- 
Chief shall designate an acting Editor-in-Chief. 

5. The Journal shall be made up of leading articles, editorial com- 
ments, a chronicle of international events, a list of public documents relating 
to international law, judicial decisions involving questions of international 
law, book reviews and notes, a list of periodical literature relating to interna- 
tional law, and a supplement. 

(a) Before publication all articles shall receive the approval of two 
members of the Board. In case an article is rejected by one editor, the 
question of its submission to another editor shall be decided by the Editor- 
in-Chief. Articles by members of the Board of Editors shall be submitted 
to the Editor-in-Chief, who shall decide as to their publication. 

(b) Editorial comments must be written and signed by the members 
of the Board of Editors, and shall be published without submission to any 
other editor, except that they shall be governed by the provisions of Para- 
graph 6 hereof. Current notes of international events, containing no com- 


1 As amended April 24, 1926 and April 25, 1929. 2 As amended April 25, 1929. 
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ment, may be printed over the signatures of non-members of the Board of 
Editors in the discretion of the Managing Editor. 

(c) In the department of judicial decisions, preference in publication 
shall be given to the texts of decisions of international courts and arbitral 
awards which are not printed in a regular series of publications available for 
public distribution. This department may also contain the texts of deci- 
sions of the Supreme Court of the United States and the highest courts of 
other nations involving important questions of international law. Com- 
ments upon court decisions, either those printed in the Journal, or those not 
of sufficient importance to print textually, may be supplied by members of 
the Board of Editors, and shall be printed as editorial comments or current 
notes. 

(d) The chronicle of international events, and the lists of public docu- 
ments relating to international law and periodical literature of international 
law, shall be prepared under the direction of the Managing Editor. 

(e) The supplement shall be made up of the texts of important treaties 
and other official documents. Material for it shall be supplied by the 
Managing Editor, taking into consideration such suggestions from the 
members of the Board as they may have to offer from time to time. 

6. The final make-up of each number of the Journal shall be submitted 
by the Managing Editor to the Editor-in-Chief, who shall have the power to 
veto the publication of any contribution or other material. In the absence 
of such a veto, the Managing Editor shall be authorized to publish the 
Journal, using approved material so far as approval is prescribed herein. 

7. The Journal shall be published upon the 15th days of January, 
April, July and October, or as near to those dates as possible, and the 
Managing Editor shall have power to proceed with the publication of the 
Journal from the materials in his hand upon the first day of the month 
preceding the month of publication. 

8. The Managing Editor shall receive such compensation for his 
services, and such allowance for clerical assistance, as may be fixed by the 
Executive Council. 





- TWENTY-THIRD ANNUAL MEETING 
OF THE 


AMERICAN SOCIETY OF INTERNATIONAL LAW 
Tue WILLARD HoTeL, WasHIncTon, D. C. 
APRIL 24-27, 1929 


FIRST SESSION 
Wednesday, April 24, 1929, at 8.30 o’clock p. m. 


The meeting was opened by the President of the Society, Hon. CHARLES 
Evans HuGuHEs. 


INSTITUTIONS OF PEACE 
By Cuar_es E. HuGHes 
President of the Society 


The building of the institutions of peace is the most distinctive enter- 
prise of our time. Weare still in the preliminary stages, engaged in the study 
of architectural drawings and blueprints, with much disagreement. We are 
contriving to live in a partial and frail structure with incomplete and inade- 
quate facilities while we seek to perfect our plans. We are troubled about 
the foundations of our edifice, as borings show pockets of quicksand, in 
national policies, age-long antagonisms, and developing rivalries. Even 
the materials at our command are fragile and hard to solidify to such a degree 
as to give assurance of being able to withstand the fierce storms of passion 
which are not unlikely to recur. The difficulties do not make the task any the 
less the supreme task of modern civilization, for, unless we measurably 
succeed in it, that civilization will destroy itself as it brings the discoveries 
of science and the improvements of invention to the operations of war in both 
weapons and methods. We shall have to build and rebuild, and then 
mayhap build again, but the constructive processes must go on. 

In this organization, we are especially interested in the development of 
the law as the expression of international order. We emphasize the out- 
standing fact that the acceptance by States of the principles governing their 
relations to each other, as the alternative to unrestrained self-will with its 
rule of force, is essential to any conception of international peace. But we 
know well that we have as yet only the rudiments of an international legal 
system. An eminent author, one of our own members, recently observed 
that ‘‘the conception of law as a means to an end, and the conscious deter- 
mination of that end and adoption of legislation to attain it, while foreshad- 
owed in the growing body of law-making treaties, has not yet entered into 
the science of international law.’’ Considering the development of that law 
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as of vital importance, we are gratified that it is no longer merely the subject 
of occasional learned papers or of sporadic discussions, but has enlisted 
systematized group action with definite objectives. 

In seeking to appraise, in accordance with the tradition of our annual 
reunions, the progress of the preceding year, we find to be most promising 
these endeavors of the institutes and societies devoted to the study of inter- 
national law and to the interests of peace, both on this side of the Atlantic 
and in Europe, which are at last bringing us to something like a concrete 
program of codification, looking to an early international conference to deal 
with specific proposals. On the recommendation of a commission of experts 
constituted under the auspices of the League of Nations, three subjects 
have been selected as being presently suitable for codification, that is, terri- 
torial waters, nationality, and the responsibility of States for injuries to 
the property or persons of aliens in their domains. This effort has had great 
assistance in our own country from the research committees organized on 
the initiative of the Harvard Law School, and these committees after in- 
tensive study have formulated drafts for use in the international conference. 
This work parallels that taken elsewhere with the same object and these 
labors are bound to have important results in sustaining interest, in indi- 
cating precise points of difference—an essential preliminary to the process 
of reconciliation—and in the gradual expansion of the area of common 
accord. 

It is in no sense inconsistent with our interest in this program to 
consider what is necessary to complement it, and I think it especially appro- 
priate at this time to direct attention to other elements of the institutions 
of peace. Proposals for a rational progress always suffer at the hands of 
two sorts of persons, with opposite, but equally embarrassing, points of view. 
The one scouts the idea of developing international law, either because it is 
deemed to be wholly impracticable or with the desire to leave the utmost 
possible play for national policy. The other is a species of that larger class, 
with which we are so well acquainted in the domain of municipal law, which 
puts its trust in legislation. In its view, to make a law is the chief end of 
man. In the international sphere, it is quite apparent that in building the 
institutions of peace we cannot be content with mere legislative processes, 
necessary as they are. First, there is the difficulty encountered in the very 
nature of these processes. International law rests on consent. It consists 
of the body of principles and rules which States consider as binding upon 
them and thus the development of international law depends upon agree- 
ment. It may be facilitated by conferences, and by international organiza- 
tion, but ultimately the legislative process does not go on by majorities as in 
a national parliament, but awaits that international accord by which the 
law binding upon States may be extended or modified. It has recently been 
observed, by one intimately engaged in the work of the research committees 
to which I have referred, that dealing with three limited fields there were very 
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sharp differences of opinion in a number of particulars and ‘‘this was among 
a body of American lawyers speaking the same language and trained in the 
same system of jurisprudence, all having a strong desire to present the most 
logical proposal,’”’ and, I may add, unembarrassed by representing govern- 
ments and the traditions of foreign offices. It appears that these commit- 
tees have found it impossible to agree upon a number of very important 
matters embraced in the three subjects selected for study. This should give 
caution to those who rest their hopes of peace upon early international 
legislation. Even more clearly does it blight the beautiful and eloquently 
voiced aspirations for establishing a code of law before making appropriate 
provision for the judicial settlement of international controversies. If 
jurists with no ulterior purposes find it difficult to agree, what will happen 
in international conferences of the representatives of governments and 
finally in the legislatures of these governments when the results of confer- 
ences are presented for ratification! Almost every sentence, every clause, will 
carry the germs of controversy and what may be gained from the disputations 
of lawyers will face the perils of the onslaught of legislators breathing the 
spirit of national intransigeance. 

In large measure, this difficulty inheres in all attempts at reducing 
law to a codified form. Principles, which would readily be accepted in the 
flexible statements that suffice for judicial determination of contested cases, 
furnish occasion for almost endless dispute when it is sought to reduce 
them to the rigidity of a statute. Proposed formal statements are the breed- 
ers of apprehensions and antagonisms as it is attempted to visualize the 
long future with all possible contingencies. The survival and usefulness of 
a legal principle may be and perhaps is generally due to the fact that it has 
a fluidity which makes possible its successful application to novel and un- 
foreseeable conditions. It is apparent that the process of legislation by 
agreement will succeed most easily when there is little room for serious 
difference of opinion and that it holds the least immediate promise where 
there is the greatest need. The formulation is had, for the most part, in 
the area of the indisputable. 

Then, there are the inevitable compromises of legislation. We con- 
stantly observe this even in our municipal legislation, where a majority 
controls. For compromises are often indispensable to majorities. Prob- 
ably no great, forward looking enactment is passed without general and 
ambiguous clauses which have emerged from the contest of legislative com- 
mittees. It comes to the point where it is recognized that, if there is to be 
any legislation on the subject, certain specific contentions must give way to 
a generality which permits both contenders to retire in good order. Some- 
times the ambiguous words are used with the skill of an intentional duplicity, 
sometimes they represent the best that can be done because of the impos- 
sibility of framing definite categories, and sometimes they are the last re- 
sort in the sheer fatigue of well-matched combatants. If this is the case 
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with municipal legislation, what shall be said of the international processes, 
when nations are called upon to agree? In the ordinary treaty, even in those 
not of the so-called law-making sort, we find frequent illustration. When 
uncertainty of meaning appears at the time of some particular test, it is 
naturally asked why was the treaty not made more explicit? The answer 
may well be, in a Hibernian mode of expression, that if the treaty had been 
more explicit there would have been no treaty. The parties desired to make 
an agreement; they could go along together a certain way, but no farther; 
they preferred not to sacrifice the gain that they were making in their defi- 
nite promises by an attempt to secure more and thought it better to leave the 
agreement to the process of interpretation in the light of the principles of 
law, rather than to wreck their hopes by insistence on particular clauses. In 
law-making treaties, and in the process of codification, we shall undoubtedly 
have these compromises and general formulas which await construction. 
Aside from this, language, with the utmost sincerity of purpose, is a difficult 
vehicle for completely exact statement. That is largely left to mathematical 
formulas and is rarely achieved in statute making. Important legislation 
always awaits the interpreter. 

There is also the inescapable infirmity of legislation which inheres in 
the impossibility of foreseeing the infinite variety of states of fact to which 
it may apply. It is the unexpected that happens within the domain of legis- 
lative control. This is not a sphere of abstractions. It is the field of human 
activities with their endless, kaleidoscopic changes. The law is nothing in 
itself. It is conduct that determines its application and difficult as may be 
the question—W hat is the law?—often, far more difficult is the question— 
What are the facts? This difficulty is not lessened when nations have their 
points of difference and national sentiment backs each contestant. 

It is quite clear that, important as is the development of the law, it is 
only one part of the building of the institutions of peace. The law narrows 
the field of controversy, but there is a vast field left. Legislation does not 
prevent disputes. In place of those we might have had without legislation, 
we have others under legislation, or even because of it. Law making is the 
major activity, not to say the favorite indoor sport, in this fortunate land 
of ours, with forty-eight commonwealths turning out legislation ad libitum, 
with a host of municipalities adding their local supply in ordinances, and 
with the federal government fitly crowning the national endeavor. But 
despite this legislative activity in declaring, defining, and creating the law, 
our courts are filled to repletion with controversies. We do not, for this 
reason, underrate the beneficence of the law,—it is the vital breath of our 
democratic life. We could not live in our social intimacies and complex 
activities without it. The law provides principles governing conduct, but 
the institutions of peace require the means of determining what the con- 
duct has been and of applying principles with their appropriate implications 
to that conduct. Thus the process of developing the law must have as its 
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necessary concomitant the judicial function and the requisite machinery for 
its exercise. This is as essential in the international sphere as in the munici- 
pal. Nations that proclaim their desire for peace must of necessity prove 
their sincerity by providing judicial institutions for the disposition of 
controversies. 

Consider what our situation would have been under our federal con- 
stitution if we had not provided a supreme tribunal for its construction and 
application. One of the controlling reasons for establishing our national 
government was to have a central authority to deal with interstate and for- 
eign commerce. Suppose the framers of the constitution had essayed to set 
out the particulars of the matters to be dealt with under the commerce 
clause. What a sorry mess they would have made of it with their limited 
experience and outlook! What could they foresee? If out of such a conten- 
tious effort there had come any constitution at all, it would have been a 
lame affair. The success of the commerce clause in its adaptations to the 
needs of a growing country lay in its generality, in the principles that it 
connoted without an attempt at particular definitions. We have had about 
one hundred and forty years of expansion and of the application of these 
principles in a great variety of contested cases, and the results have met with 
general approval. This achievement has been possible only through the 
judicial function. 

Let me take another illustration, more closely in point. The struggle 
for American independence left us according to our political theory with 
thirteen sovereign States. These States came into the Union with certain 
limitations of State authority. They gave up their right to fight each other, 
to make treaties, to make compacts among themselves save with the con- 
sent of Congress. What was left to enable them to settle the differences 
which would inevitably occur? Only the right to invoke the jurisdiction of 
the Supreme Court of the United States. Since then, thirty-five other 
States have been admitted to the Union on the same footing with the original 
States. Suppose this judicial authority had not been set up—what chance 
would there have been for interstate peace? Suppose the attempt had been 
made to define in a specific way the rights of the States as against each 
other with regard to all sorts of controversies that might arise, what possible 
result would have been satisfactory? The legislative process merely went 
far enough to say that the Supreme Court of the United States should have 
original jurisdiction over controversies between States, but that was far 
enough to secure a basis of interstate peace because there is an opportunity 
provided for judicial settlement according to the principles which underlay 
the establishment of the Union. Take, for example, the question of inter- 
state streams. Even today, it would be extremely difficult, if not impos- 
sible, to obtain a precise agreement among all the States as to their rights 
inter sese in the uses of interstate streams. But this does not prevent these 
questions from being regarded as susceptible of determination by the 
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Supreme Court. They are deemed to be justiciable because there are at 
least general principles, commonly accepted, which may be applied. These 
principles are derived from the nature of the Union, the equal constitutional 
authority of the States, the relation of the States to the waters flowing through 
their territories, the natural, necessary and proposed uses of these waters, 
and the requirements of justice to all interests affected. Principles that are 
generally accepted become clarified in their application much more easily 
than in any possible detailed formulization in advance. In truth, the law 
in legislative form can never completely meet the needs of any community. 
The machinery for the application of principles through judicial action in the 
determination of controveries is the indispensable requisite of any legal order, 
that is, of institutions of peace, whether it is domestic or international. 
This fact has been emphasized by the outstanding event of the year in 
the negotiation and ratification of the Multilateral Anti-War Treaty. I 
shall not join in any effort to give it a meaning which would carry it beyond 
its terms, for while speculation is fascinating and provocative of thought 
as to possible implications, there is no degree of certainty in foreseeing what 
national policy will be in the unknown contingencies of the future. Various 
possibilities may be conjured up. Much of what is said is predicated on 
the determination of a violation of the treaty, and with that premise it is 
found to be easy to reach conclusions as to an appropriate course of action 
in that event. It may indeed prove to be clear that one of the parties has 
violated the treaty, but this may not be clear. There may be a consensus of 
world opinion, or of opinion in this country, upon that point, or there may 
not be. The anticipated processes for determining who is the aggressor, or 
who has violated the treaty, may go forward or they may not. The ques- 
tion may be more easily determined in a small or restricted war than in a 
great one. The situation, with its moral demands, in the case of a clear de- 
termination upon satisfactory grounds, would be far different from one where 
opinion was confused and uncertain, or closely divided, with redoubtable 
forces on each side of the controversy and where the processes of determi- 
nation halted or failed. It is the fear of such a breakdown that is the great- 
est obstacle to the doing of the things which otherwise would be done with- 
out delay in the light of a fully determined renunciation of war. It may be 
doubtful, to say the least, whether it would help matters to attempt to define 
in advance the action to be taken by our government upon the determina- 
tion by the President of a violation of the treaty, for it is probable that the 
President would not care to act unless there was a dominant opinion, and 
in any event the Congress could at its pleasure withdraw or override any 
particular authority it had conferred. It is not my purpose to discuss the 
Anti-War Treaty, or Kellogg Pact, in this aspect of it, for whatever may or 
may not be the implications of the first article as to the renunciation of 
war as an instrument of national policy, it is the second article of the treaty, 
in my opinion, that really holds the promise of peace. Mere legislation 





7 


against war cannot establish peace unless the controversies which arise in the 
future, the seeds of which may have already been sown, can be disposed of 
on a basis of justice. It is for this reason that I regard the second article 
as the definitive and controlling feature of the treaty. By that article, the 
signatory powers pledge themselves to “the settlement or solution of all 
disputes or conflicts of whatever nature or whatever origin they may be, 
which may arise among them,” exclusively by “pacific means.” There is 
no difficulty in finding the implications of this agreement. ‘Pacific means”’ 
obviously embrace diplomatic negotiations, suitable measures of concilia- 
tion, participation in appropriate conferences, and judicial settlement of 
justiciable disputes. Whatever may be our attitude toward special forms of 
international organization, these categories of pacific means are the irreducible 
minimum of any fair interpretation of the pledge. Whatever opposition there 
may have been to the giving of this pledge, now that it has been given, the 
honor of the country requires the faithful performance of it. 

It was in this spirit that the Pan American treaties of obligatory arbi- 
tration and conciliation were negotiated at the recent Conference in Wash- 
ington, another important achievement of the year. At the Sixth Pan 
American Conference at Havana, in February, 1928, a resolution was passed 
reciting that the American Republics desired to express “that they condemn 
war as an instrument of national policy in their mutual relations” and pro- 
viding for a meeting in Washington ‘‘to give conventional form to the reali- 
zation”’ of the declared principle. The result was the signing of two treaties 
—one for arbitration and the other for conciliation. The former relates to 
all justiciable questions, that is, those susceptible of determination by the 
application of principles of law, excepting only such controversies as ‘‘are 
within the domestic jurisdiction of any of the parties to the dispute and 
are not controlled by international law” and those which ‘‘affect the inter- 
est or refer to the action of a State not a party to this treaty.” 

Another outstanding event of the year is the visit of our veteran jurist 
and statesman to Geneva in the interest of the adherence of the United 
States to the Protocol of the Statute of the Permanent Court of Inter- 
national Justice and his success in finding a way out of the impasse that 
has existed. I trust that in the consideration of the details of the present 
proposal, the fundamental questions that are involved will not be obscured. 
Indeed, the determining questions are those of principle and not merely of 
procedure, and as to both, we take pleasure in observing at the outset that 
there is no one to whom we could look for safer guidance than to the former 
president of this Society, most astute among lawyers, most shrewd among 
diplomats, most wise among statesmen—Elihu Root. He is not the one to 
sacrifice in any degree the interests of his country, but rather is eminently 
qualified to conserve those interests in the highest sense by promoting the 
cause of international justice. 

What are the fundamental questions? The first is—Should there be 
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provision for the judicial settlement of international disputes? That ques- 
tion admits of but one answer. I have already pointed out how limited, 
indeed how impotent, is the law without its tribunal to apply it; how 
treaties between States, law-making treaties or others, like agreements in 
the municipal sphere, must have their judicial interpreters. The most 
obvious sort of “‘ pacific means”’ to which we are pledged, is that of the exercise 
of the judicial function wherever that function is appropriate. It is undeni- 
ably appropriate when the questions are those of law, and the application 
of law to the facts as ascertained, and when international agreements are 
to be interpreted and the appropriate redress of breaches determined. The 
promises of the Anti-War Treaty, which our Government has negotiated and 
ratified, must be deemed to require resort to judicial settlement of this class of 
questions. The Pan American Treaties specifically list the following as 
among questions of a juridical character: ‘(a) the interpretation of a treaty; 
(b) any question of international law; (c) the existence of any fact which, 
if established, would constitute a breach of an international obligation; and 
(d) the nature and extent of the reparation to be made for the breach of an 
international obligation.” This is a familiar classification long approved by 
jurists. To refuse judicial settlement of such questions would be to treat 
the Kellogg Pact as a mere scrap of paper. 

Judicial settlement requires judges. Who are to be the judges of an 
international controversy? Certainly, not either of the parties to the dispute. 
No nation can make good its pledge to seek settlement of its international 
controversies of a juridical character only by pacific means and insist on 
being the judge of its own case. Judicial settlement of questions appropriate 
for that disposition necessarily means decision by foreigners, not parties to 
the dispute. It is quite naive to suggest as an objection to resort in such 
cases to an international judicial tribunal that it may be composed of 
foreigners. 

The next question is—What shall be the tribunal? The choice is plainly 
between arbitrators selected for a particular case or a permanent interna- 
tional court. I do not fail to recognize the great value of arbitration. On 
the contrary, I have endeavored to promote the cause of arbitration and in 
the recent Pan American Treaty participated in providing for an improved 
plan of choosing arbitrators. But arbitration, important as it is, has cer- 
tain disadvantages and there are clear benefits to be derived from the estab- 
lishment of a permanent international court. In considering the develop- 
ment of the law, I have emphasized the inability of mere legislation, that is 
of codification, or law-making treaties, to provide adequately for that devel- 
opment, and the necessity of the judicial function in the clarification and 
application of principles. In truth, the judicial function is not simply a 
facility, but is absolutely essential to the development of the law. In this 
respect, the advantage is manifestly with a permanent international 
tribunal. Arbitrators should, and do, declare and apply the law, but their 





9 


work is sporadic, discontinuous and of unequal quality. Suppose we had 
occasional arbitrations instead of the Supreme Court for the purpose of 
construing the federal constitution and determining controversies between 
States. How inadequate would be the provision for the development of 
constitutional or interstate law! How far we should fall short of a continu- 
ous and satisfactory exposition of the fundamental law. If there are those 
who dislike precedents, or oppose the development of the law by judicial 
decisions, it may be pointed out that they do not escape precedents and 
their consequences by resorting to occasional arbitrations instead of a per- 
manent court. They merely would have a less satisfactory accumulation of 
precedents. So far as the particular controversy is concerned, it may be 
decided by either sort of tribunal, but a permanent court is needed from the 
standpoint of the law and in the interests of nations contemplating an un- 
broken peace under the reign of law. 

With this conspicuous advantage, the question is—Are arbitrators 
chosen for the particular case likely to be better qualified or more impartial 
than the judges of a permanent court? From my observation, and without 
disparaging the ability of many arbitrators who have given their service in 
this important field, I believe that a bench of judges, chosen by the nations 
on their repute as jurists, set aside for continuous judicial work, at an age 
when ambition as well as conscience prompts to the best work of which 
they are capable, will be far more satisfactory in the long run than the 
choice of arbitrators from time to time. There is the advantage of numbers. 
Would not our States prefer a decision of their controversies by the Supreme 
Court of nine judges than by arbitrators, with one or two specially selected 
who would probably determine the result? Certainly, the permanent court 
would be better than an umpire, or third or fifth arbitrator, selected by lot, 
or chosen by third persons where the parties to the dispute were unable to 
agree as would frequently be the case. That is the test of the choice of 
arbitrators. Who is to select them, when the parties find accord impossible? 
Judges of a permanent court will have human frailties, but so have arbi- 
trators. The play of mind on mind in the consultations of the judges of a 
permanent court, the preparation of opinions under the strict scrutiny of an 
entire bench composed of a number of jurists of high distinction, these are 
assurances quite as great as, and to my mind greater than, those which 
would be found in the ordinary course of arbitrations. And speaking for my- 
self, in the light of experience, I should rather submit an important cause of 
the United States to a permanent court of international justice than to such 
an arbitration as it would be practicable to establish under existing condi- 
tions, with the necessity of leaving the choice of the umpire, or the third 
or fifth arbitrator, to third persons when those proposed by this Government 
were rejected. 

If a permanent court is desirable—what permanent court shall it be? 
The answer is that there is but one, and so far as we can see into the future, 
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there will be but one—the Permanent Court of International Justice at 
The Hague. Itis supported by about fifty States. It has performed its func- 
tions successfully for seven years with a gratifying degree of confidence re- 
posed in it, as is shown by the increasing volume of its work. It is idle to 
suppose that any other permanent court could be established. But it is 
said that it is the ‘League Court’—the Court of the League of Nations. 
I trust that the controversy over our entering the League has not made it 
impossible for us to think with clarity on this subject. One might suppose, 
in the frequent reference to the Court as a “ League Court,’’ that the League 
is an entity with a distinct, unified interest which deprives the Court of the 
impartial position a permanent court should have. But, in truth, the League 
is composed, as I have said, of about fifty States, with the variety of popu- 
lation and situation, with all the diversity of interests, political and eco- 
nomic, that fifty nations of Europe, the Americas and the Orient, can dis- 
play. The fact that these nations desire to support an international judicial 
institution to decide controversies, that they meet to elect judges for that 
responsible work, that they contribute their quotas to defray the expenses of 
the tribunal, should in no way obscure the fact that they are still diverse 
nations, with different, and often antagonistic, interests and policies, with all 
sorts of treaties presenting a variety of questions, and that indeed it is be- 
cause they have, and are likely to have, serious controversies among them- 
selves that they have constituted the Court to determine them. In short, 
these fifty nations are united in supporting the Court, but, with respect to 
the exercise of the judicial function by the Court, they represent diversity 
and not unity. The States which are members to the League elect the judges 
with that diversity in mind. They invest the judges with authority to de- 
cide, not for or against the League, but for or against the particular States 
who are parties to the dispute. They demand, of necessity, competence and 
impartiality in the judges who are to decide among them. The League does 
not control the Court or the judges. The League cannot control decisions. 
If it could, that would be the end of the Court, for it is established not to 
take orders, but to settle disputes among the States when these find it im- 
possible to agree. If all the States, members of the League, and the United 
States had set up a permanent court, it could hardly be substantially differ- 
ent in character from the one now established, save that we should have joined 
in establishing and maintaining it. The fundamental question is not as to 
the character of the existing permanent court, but whether we think there 
should be a permanent court to determine international controversies of a 
juridical character. 

As, under the pending proposal, our Government is free to support the 
Court without entering the League of Nations, without assuming any ob- 
ligations of or to the League, as we are entitled to participate on an equal 
footing in the selection of judges, and as resort to the jurisdiction of the 
Court in any particular controversy is left optional, the question seems to 
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come down to that of the giving of advisory opinions. I shall not attempt 
to review what has been said on this subject, or to discuss the terms of the 
formula which has resulted from the consideration by the Committee of 
Jurists of Mr. Root’s proposal as to the fifth reservation of theSenate. I prefer, 
in the present circumstances, to leave that discussion to others and merely 
to mention a few general considerations which seem to me to be important. 

Whatever may be said of the practice of giving advisory opinions, it 
has been adopted in several States of our Union, and it is a time-honored 
practice in some of the older States without detracting from the repute and 
quality of the work of most distinguished courts. Whether we go “‘in”’ or 
stay “‘out”’ of the Court, advisory opinions would not have the binding effect 
of a judgment. It is their moral weight, their effect on general opinion 
throughout the world, and not their technical bearing, that may be deemed 
important. The fundamental questions then are—What do we gain in this 
respect by a refusal to support the Permanent Court of International 
Justice? What should we lose in this respect if we did support this institution 
of peace? As to the first, it is apparent that advisory opinions will be given, 
when it is deemed to be appropriate, if the United States does not join in 
supporting the Court. We have abstained from that support for seven 
years and the Court has given its advisory opinions from time to time. The 
continued abstention of the United States will not prevent such opinions. 
If, however, we should give our support to the Court, what, if anything, 
should we lose in relation to advisory opinons? If we are parties to a dispute 
in relation to which an advisory opinion is asked and we make our objec- 
tion, the Court, in accordance with its established practice and in view of 
the manifest impropriety of giving an opinion as to a matter in dispute when 
the parties to the dispute had not submitted it to the Court, would refuse to 
give its opinion. Our protest in such a case would certainly be none the less 
effective because we were supporting the Court. If, however, there was a 
claim of interest on our part in some matter as to which an advisory opinion 
was asked, and there was a serious question as to the existence of that 
interest, we should be in a much stronger position, as it seems to me, were 
we supporting the Court and made our objection, with the right of with- 
drawal of our adherence in case our protest were unavailing, than if we 
stood aloof altogether. 

Without reciting the precise terms of the draft protocol adopted by the 
Committee of Jurists in relation to the adherence of the United States, it is 
sufficient for the present purpose to point out that they afford a definite 
opportunity for objection on the part of the United States to the giving of 
advisory opinions as to a matter in which it claims an interest, and that the 
required deliberate consideration of such an objection would furnish a 
suitable means of protection of the interests of the United States. The 
necessity of having recourse to the right of withdrawal from adherence to 
the protocol of the Court would seem to be very remote. It may be urged 
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that we should be disinclined to withdraw, but it is equally true that the 
other States supporting the Court would be reluctant to have us withdraw. 
The situation would almost inevitably lead to a reasonable disposition of 
any difference. Certainly, if the Government of the United States believed 
that it had sound reasons for its protest, and the protest proved to be un- 
availing, it could withdraw with dignity and honor unimpaired. The fact 
that it could thus withdraw would be a powerful deterrent against action in 
opposition to its interests in the matter of requesting advisory opinions. 
Certainly, the United States would be, as I have said, in a better position 
in such a case than if it stood apart. Protest and withdrawal are the reme- 
dies appropriate to such a case. These remedies would always have been 
available, but in view of the terms of the fifth reservation, it is advisable to 
define the procedure by a formal protocol. 

To this support of judicial settlement should be added appropriate 
participation in conciliatory measures in relation to controversies of a non- 
juridical character. Our Government is making broad treaties to this effect. 
The most recent illustration is the Pan American Treaty of Conciliation 
which has received the approval of the Senate and has been ratified by our 
Government. 

While these institutions of peace are being perfected, there is one notable 
lack. That is, with reference to our participation in the effort to maintain 
the peace of the world in case it is threatened by acts of aggression on the 
part of any State which is a party to the Anti-War Treaty. Our Govern- 
ment is not a member of the League of Nations and cannot participate as a 
member in its activities. It may, however, appropriately take part, and 
has always been ready to take part, in international conferences in the in- 
terest of peace. When, a few years ago, we were dealing with difficult 
situations in the Far East, there was negotiated and ratified what is called 
the Four Power Treaty between the United States, the British Empire, 
France and Japan, in which it was agreed that if there should develop 
between any of the Parties a controversy arising out of any Pacific question 
and involving their rights, as stated, which was not satisfactorily settled 
by diplomacy and was likely to affect the harmonious accord now happily 
subsisting between them, they should invite the other Parties to a joint con- 
ference to which the whole subject would be referred for consideration and 
adjustment. It was also provided that if such rights were threatened by 
the ‘‘aggressive action of any other Power” the Parties should “communi- 
cate with one another fully and frankly in order to arrive at an understand- 
ing as to the most efficient measures to be taken, jointly or separately, to 
meet the exigencies of the particular situation.”’ It was understood, as the 
Senate stated, in its resolution of ratification, that the statement of the 
preamble and the terms of the treaty involved ‘‘no commitment to armed 
force, no alliance, no obligation to join in any defense.” Alliances are op- 
posed to our policy; conferences in the interests of peace are not. 
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If we were to support the Permanent Court of International Justice, 
and if we were to supplement the Kellogg Pact by a treaty for conference 
and consultation similar to the Pacific treaty, should we not be taking en- 
tirely practical steps for the building of the institutions of peace without 
violence to any of our cherished traditions? 

President Hugues. Members of the Society, I now have the pleasure 
of introducing our old friend and mentor, one of the founders and always a 
supporter of this Society, who will speak on the treaty between Italy and 
the Vatican—our Vice-President, Dr. James Brown Scott. 


THE TREATY BETWEEN ITALY AND THE VATICAN 
By JAMES Brown Scortr 


Vice-President of the Society 


On the 11th of February, 1929, there were signed at Rome, by the rep- 
resentatives of the Holy See and of the King of Italy, three treaties, by virtue 
of the first of which the High Contracting Parties recognized the sovereignty 
of their respective States; in the second, the relations of the Catholic Church 
in Italy, and in relation with Italy, were arrayed; and in the third, a financial 
settlement was made and accepted of the outstanding claims of the Holy 
See against the Kingdom of Italy, for the loss of the Papal States. 


Of these three treaties, I would ask your attention chiefly to the first, 
inasmuch as it is in the sense of international law an agreement between two 
free, sovereign and independent States contracting upon a footing of equality. 
This is what is technically called a bilateral treaty—the common form of an 
international convention. The second is a special agreement technically 
called a concordat, that is to say, a concordance of minds in relation to 
religious matters. The third is a financial document of the usual kind, in 
which a country, without recognizing the commission of an illegal act, as- 
sumes payment of damages which the other contracting party alleges to 
have suffered because of the act in question. We of the United States are 
familiar with a recent treaty of this kind. On the 6th of April, 1914, a 
treaty was signed with Colombia and proclaimed by the President of the 
United States March 30, 1922, by virtue of which the Government of the 
Federal Union agreed to pay, and actually did pay, to the Republic of 
Colombia, the sum of twenty-five million dollars gold, in United States 
money, in order ‘‘to remove all the misunderstandings growing out of the 
political events in Panama in November 1903,” and “‘to restore the cordial 
friendship that formerly characterized the relations between the two coun- 
tries.” 

In like manner the Holy See and the Kingdom of Italy were desirous to 
remove “‘misunderstandings”’ and to restore cordial friendship which had 
ceased to exist between them, due to the annexation of the Papal States in 
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the year 1870 by the Kingdom of Italy, and the deprivation of the Holy 
See’s ecclesiastical benefices and revenues by the Government of Italy. 

As the settlement of the Roman question included the financial adjust- 
ment, declared by the High Contracting Parties to be an integral part of 
the transaction of February 11, 1929, it is sufficient to state, without further 
comment, that Italy undertakes upon the exchange of ratifications of the 
tripartite treaty, to pay to the Holy See the sum of seven hundred fifty 
million Italian lire, to deliver at the time of payment negotiable consolidated 
bonds at five per cent per annum, with coupons falling due in June, and of the 
nominal value of a billion Italian lire. 

The payment of this sum and the delivery of the bonds—which might 
have been larger but for the moderation of the Supreme Pontiffi—the Holy 
See accepts in “definite settlement of its financial relations with Italy 
depending upon the events of 1870.” These ‘events’ which deprived the 
Pope of a Kingdom of 4,891 square miles, destroyed his territorial power and 
seriously affected the exercise of his spiritual prerogatives. 

The first two treaties deal with matters temporal and spiritual—each 
being essential to the settlement of the outstanding difficulties. In the opin- 
ion of the Holy Father, the concordat arranging the religious relations of 
the High Contracting Parties was the most important element in the trans- 
action—and well it might be, for the Catholic religion is declared to be the 
religion of the State, to be taught not merely in religious institutions but 
also in the Italian schools;! the canon law of the Church is to be applied to 
marriages which in the future are legally performed by clergymen of the 
Church.? Of course, this regulation applies only to persons of the Catholic 
faith. The concordat contains many stipulations of the utmost importance 
to the Church, such as the appointment by the Holy See of the ecclesiastics 
and the right of ecclesiastical institutions and congregations to take title 

1“Ttaly considers the teaching of Christian Doctrine according to the forms received 
from the Catholic tradition as the foundation and crown of public education. Therefore 
Italy consents that the religious teaching now imparted in the elementary schools be further 


developed in the middle schools according to a programme to be agreed upon between the 
Holy See and the State. 

“Such instruction will be given by masters, professors, priests and members of religious 
orders approved by ecclesiastical authorities and in subsidiary form by lay masters and pro- 
fessors furnished with proper certificates of capacity issued by the diocesan ordinary. 

“Revocation of the certificate by the ordinary immediately deprives the teacher of 
authority to instruct. Only textbooks approved by the ecclesiastical authorities will be 
used in the public schools for such religious teaching.’ (Article Thirty-Six.) 

2 “The Italian State, wishing to reinvest the institution of marriage, which is the basis 
of the family, with the dignity conformable to the Catholic traditions of its people, recog- 
nizes the sacrament of matrimony performed according to canon law as fully effective in 
civil law... . 

“Cases concerning nullity of marriage and dispensation from marriage by reason of 
nonconsummation, are reserved for ecclesiastical tribunals and departments. . . . 

“As regards cases of personal separation, the Holy See agrees that the same be judged 
by the civil judicial authority.” (Article Thirty-Four.) 
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in their own name to their property. Relating, as they do, more to the re- 
ligious than to the international functions of the Holy See, it seems to be 
unnecessary for present purposes to dwell upon the details of this settlement, 
which accords to the Holy See, it is said, a preferred situation not possessed 
by it in any other country in the world. 

For the purposes of this evening, we must content ourselves with an 
examination of the treaty between the Holy See and Italy, in which each 
of the High Contracting Parties acknowledges itself as personally sovereign, 
and the territories within which they exercise their exclusive jurisdiction, as 
sovereign; on the part of the King of Italy, the territory is the Kingdom of 
Italy, and on the part of the Holy Father, the territory is the City of the 
Vatican. 

Each of the High Contracting Parties is to exercise as of right exclusive 
jurisdiction in their respective territories, and the exercise of certain specified 
sovereign powers on the part of the Italian officials within the jurisdiction 
of the Supreme Pontiff in the City of the Vatican, is at the request, and there- 
fore with the consent of the Pope, who did not wish to be charged with their 
execution. Cardinal Gasparri is reported as saying, in effect, that his mis- 
sion in life was to save souls, not to be involved in disputes or controversies 
of a material nature. 

The treaty contains twenty-seven articles, to which is prefixed a pre- 
amble which should be quoted, with the twenty-sixth article, in order to 
have appear at the outset of our examination of the text, the purpose of the 
treaty and its consequences. 

According to the preamble: 


Whereas, the Holy See and Italy have recognized the convenience 
of eliminating every reason for difference existing between them, to come 
to a definite arrangement of their reciprocal relations, which conforms to 
the justice and to the dignity of the two high parties, and assuring to the 
Holy See in a stable way the condition of fact and of right which guaran- 
tees to it absolute independence in fulfillment of its high mission to the 
world, and by which the Holy See consents to recognize the Roman ques- 
tion raised in 1870 with the assigning of Rome to the Kingdom of Italy 
under the dynasty of the House of Savoy as settled in an irrevocable 
manner: 

Whereas, owing to the necessity to assure absolute visible inde- 
pendence to the Holy See in order to guarantee it indisputable sover- 
eignty also in the international field, it is deemed necessary to constitute 
Vatican City with special dispositions, recognizing its full property 
rights, with exclusive and absolute power and sovereign jurisdiction 
over it to the Holy See; His Holiness, the Supreme Pontiff, Pius XI, and 
His Majesty, Victor Emmanuel III, King of Italy, have resolved to 
stipulate a treaty, .. . 


This part of the treaty concludes with the statement that ‘His Most 
Reverend Eminence Cardinal Pietro Gasparri, his Secretary of State” 
acts for His Holiness, and ‘‘on the part of His Majesty, Signor Cavaliere 
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Benito Mussolini, President of the Cabinet, and Chief of the Govern- 
ment. 


So much for the preamble. Now for the consequences stated in 
Article 26: 


The Holy See agrees that with the agreements signed today, ade- 
quate assurance is made for what is necessary for it for providing for due 
liberty and independence of the pastoral government of the diocese of 
Rome and the Catholic Church in Italy and the world, declares the 
Roman question definitely and irrevocably settled and therefore elimi- 
nated, and recognizes the Kingdom of Italy under the dynasty of the 
House of Savoy, with Rome the capital of the Italian State. 

Italy in her turn recognizes the State of the Vatican City under the 
sovereignty of the Supreme Pontiff. 

The law of the 13th of May, 1871, No. 214, is abrogated as well as 
any other decree contrary to the present treaty. 


We are here no longer in the presence of a territorial Power seeking to 
impose its will on the exercise of the spiritual authority of the Sovereign 
Pontiff. The so-called law of guarantees of May 13, 1871, which recognized 
the sovereignty of the Pope as head of the Roman Catholic Church, assigned 
revenues in lieu of those lost through the annexation of the Papal States, 
and guaranteed the exercise of his spiritual attributions within the territory 
of the Kingdom of Italy, was unacceptable to the Papacy, not so much in 
substance asinform. It was a law of the Kingdom of Italy; it was a unilat- 
eral act of Italy. Therefore it was a concession on the part of Italy to the 
Supreme Pontiff and, in the exercise of its sovereign power, Italy could with- 
draw the concession when it might be disposed to do so. It was a national, 
not an international guarantee. 

From time to time suggestions were made that the guarantee should be 
internationalized by the adherence of the Catholic Powers of the world. 
This, of course, would imply a treaty by which Italy would recognize its 
obligations not merely to the Sovereign Pontiff, but to the parties to the 
international agreement, according them in fact, if not in express words, 
the right to intervene if the law of guarantees should be violated. This sug- 
gestion proved to be unacceptable to the parties in controversy. In the case 
of the Vatican, it would not be a free agent, because it would be dependent 
upon the parties to the international agreement, instead of upon Italy; and 
in the case of Italy, the international guarantee was considered as inconsistent 
with the dignity, as well as the sovereignty of that Kingdom. There was 
apparently but one way for the Roman question to be solved: by the direct 
agreement of the interested parties—an agreement to which the Supreme 
Pontiff and His Majesty the King of Italy should be contracting parties—in 
other words, the unilateral law of guarantees should be merged in a bilateral 
agreement of the two sovereign parties. 

The fact that the Pope, on behalf of the Holy See, concluded a treaty 
with Victor Emmanuel III, on behalf of the Kingdom of Italy, was a recog- 
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nition, without its being stated in specific terms, that the Supreme Pontiff 
was a sovereign. The fact that the Pope was to be recognized as exercising 
sovereign and exclusive jurisdiction within the City of the Vatican, was a 
recognition of the temporal sovereignty of the Pope, just as the King of 
Italy was recognized by the mere conclusion of the treaty, as possessing 
temporal sovereignty of Italy. 

This might be said to solve the material portion of the question, but 
in the opinion of the Supreme Pontiff and in that of Victor Emmanuel III, 
as King of Italy, there was a larger sovereignty possessed by the Pope, and 
which should be expressly recognized in the treaty, and by each of the Con- 
tracting Parties. ‘Italy recognizes the sovereignty of the Holy See,’ so 
runs the second article, “‘in the international field, as an inherent attribute 
of its nature, in conformity with its tradition and the exigencies of its mission 
in the world.”” Here we have the sovereignty of the Holy See in interna- 
tional law, not by the creation of Italy, or of any other temporal power, but 
as resulting from its tradition and from the nature of its mission. It is a 
recognition of the spiritual as distinct from the temporal sovereignty which, 
however, is admitted as existing in international law. Its spiritual sover- 
eignty is derived from the mission of the Supreme Pontiff; the territorial 
sovereignty is recognized as springing from the exercise of sovereignty within 
a specified territory. 

It would be difficult to state this more clearly than is done in the third 
article, by virtue of which Italy recognizes in the Holy See full property, 
exclusive power, and sovereign jurisdiction over the Vatican as it is actually 
constituted, with its dependencies, creating in this manner the City of the 
Vatican, for the reasons and with the modalities contained in the treaty. 
The limits of the little City are indicated upon the map which constitutes 
the first annex and forms an integral part of the present treaty. 

For our purposes it is not necessary to enter into details. It is sufficient 
for us to accept the statement that the territorial limits of the Vatican, within 
which the Pope exercises his temporal, in so far as it is separated from his” 
spiritual sovereignty, is fixed at forty-eight hectares, approximately one- 
fourth of a square mile, or something like 160 acres. Within this domain 
the Pope is not merely sovereign in the sense that he rules of his own right 
and in his own name, but the Holy See, of which he is the accredited head, 
possesses legal title to the property and exclusive jurisdiction over the per- 
sons residing within its limits. There can be no doubt that the Pope is a 
sovereign in the strictest sense of international law—elective, it may be, 
but absolute in the exercise of his powers. 

The extent of territory has nothing to do with sovereignty, any more 
than the stature of the sovereign with the exercise of his admitted rights. 
As Vattel has put it in a telling phrase, “A dwarf is as much a man as a 
giant is.” 

There is, therefore, no limitation of sovereignty, if sovereignty can be 
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limited, because of the restricted territorial sphere in which its powers are 
to be exercised. Sovereignty is an invisible right to be exercised within a 
visible space. In the case of the Supreme Pontiff there are two kinds of 
sovereignty: spiritual and temporal. The spiritual, he exercises within a 
spiritual domain, that is to say, within the community of the Holy Roman 
Catholic Church, irrespective of territorial lines; and the temporal sovereignty 
he exercises within the limits of the City of the Vatican. Both are combined 
within his person, as both are admitted to be necessary to the exercise of 
the functions spiritual and temporal with which he is vested. 

I deem it material to mention in this connection that in the interval 
between the annexation of the Papal States, and the year 1928, just a few 
months prior to the recognition of the sovereignty of the Pope by the Treaty 
of February 11, 1929, no less than twenty-nine temporal Powers had dip- 
lomatic agents accredited to the Sovereign Pontiff resident within the Vati- 
can, held by the Kingdom of Italy to be its territory and necessarily recog- 
nized as such by all of the Powers accredited to Italy. It therefore appears 
that in the opinion of twenty-nine Powers, the Holy See, without title to 
its territory, was nevertheless a sovereign to which diplomatic agents could 
be sent, and actually were accredited. It is interesting to note that since 
1914, after an absence of centuries, the United Kingdom of Great Britain 
and Ireland has been diplomatically represented at the Vatican. 

Therefore, we do not need to argue the question whether the sovereignty 
of the Holy See, without territorial background or sphere within which to 
exercise it, is a fact of international life. Its recognition by twenty-nine 
Powers—to which Italy is now added by virtue of the treaty under considera- 
tion—obliges us to change our conception or definition of sovereignty, if it 
does not apply to and include the Supreme Pontiff. A State of international 
law recognized by thirty Powers is perforce a member of the international 
community. Whatever doubt there might be through the lack of exclusive 
territory—if territory is regarded as essential to sovereignty—has been set at 
rest by Italy’s recognition of the Vatican City as sovereign and independent, 
by the recognition of the twenty-nine Powers already admitting the sover- 
eignty of the Holy See, and the recognition by other Powers which will in- 
evitably follow. 

That the Holy See was recognized as possessing international personality 
in the very highest sense of the word is evident when we consider that the 
Papal nuncio was and is recognized, not merely as a member, but as the dean 
and very head and front of the diplomatic corps in the countries to which he 
is accredited. This matter is dealt with in Article 12 of the Treaty: 

Italy recognizes to the Holy See the active and passive right to 
maintain legations according to the general regulations of international 
law. Envoys of foreign governments to the Holy See will continue to 
enjoy all of the prerogatives and immunities which accrue to diplomatic 
agents according to international law. Their seats can continue to 
remain in Italian territory, enjoying the immunity due them according 





19 


to international law, even though their States shall not have diplomatic 
relations with Italy. It is agreed that Italy pledges forever in every 
case to let pass freely correspondence of all States, including belligerents, 
both to the Holy See and vice versa, as well as to permit free access of 
Bishops of the whole world to the Apostolic See. 

The High Contracting Parties pledge themselves to establish nor- 
mal diplomatic relations through the accrediting of an Italian Ambassa- 
dor to the Holy See and of a pontifical nuncio to Italy, who will be dean 
of the diplomatic corps according to the customary right recognized by 
the Congress of Vienna, January 9, 1815. 

By reason of the recognized sovereignty, and without prejudice as 
set forth in Article Nineteen, diplomats and Holy See couriers sent in 
the name of the Supreme Pontiff enjoy in Italian territory, even in time 
of war, the same treatment due diplomats and diplomatic carriers of 
— foreign governments according to the regulations of international 
aw. 


The article is interesting from a double point of view. Italy recognizes the 
immunity of a diplomatic agent accredited to the City of the Vatican even 
though his country is without a diplomatic agent in Italy. This is a recogni- 
tion of the immunity of a diplomatic agent in a third country. 

In the second place, it is to be observed that the correspondence of the 
Holy See has right of way across Italy, even if it be between belligerents and 
the Holy See. 

The mention of belligerents raises the question of the attitude of the 
Holy See towards war. The matter is considered in Article 24: 

The Holy See, in relation to the sovereignty due to it also in the 
international sphere, declares that it wishes to remain and will remain 
extraneous to all temporal disputes between States and to international 
congresses held for such objects, unless the contending parties made con- 
cordant appeal to its peaceful mission; at the same time reserving the 
right to exercise its moral and spiritual power. 

In consequence of this declaration, Vatican City will always and in 
every case be considered neutral and inviolable territory. 


The importance of this article is evident at first sight, but it grows with - 
examination. In the first place, it deals with the exercise of sovereignty in 
the material sense or, to use an expression consecrated by centuries, ‘‘ with 
territorial power.” The article is a waiver, and indeed nothing appears to 
have been further from the desire of the Supreme Pontiff than to exercise 
territorial power as understood in the practise of nations. Indeed, the Holy 
Father himself has stated that it was he, not Italy, who wished to confine the 
City of the Vatican within the territorial limits accorded to it by the treaty. 
“T have no desire,’”’ he said, “to have subjects.” He had doubtless deter- 
mined in advance of negotiations that the Vatican City should be so limited 
in territorial extent that he could not himself exercise the so-called temporal 
power of other days, and that there should be no temptation for its exercise 
by his successors. And it is because of this renunciation that Italy recog- 
nizes the City of the Vatican as “neutral and inviolable.” 
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But this is not all. The Holy Father declares his intention not to in- 
volve himself in the temporal disputes of other Powers. This would seem to 
be a sufficient renunciation of the exercise of territorial power, but the treaty 
goes further, the Pope declaring it to be his intention not to take part in in- 
ternational gatherings, assemblies or conferences where questions of temporal 
power are considered by parties in controversy, unless those parties shall 
unanimously appeal to him in his capacity of mediator. He expressly re- 
serves, however, the exercise of his moral and spiritual, as distinct from tem- 
poral power. 

It would not be astonishing if, in the course of a few years, the City of 
the Vatican should become the favorite abode of mediation and of peaceful 
settlement. Many there are still living, who recall how Leo XIII as Supreme 
Pontiff, dispossessed of his territory and exercising only moral and spiritual 
functions, was able to mediate between Germany and Spain in the matter of 
the Carolines—not merely between countries of the faithful, but between 
Catholic and Protestant Powers. 

Not the least important implication of the treaty is the prospect which it 
offers the Powers of a solution of their conflicts upon the basis of law, morality 
and the imponderables, without an eye to territorial aggrandizement or 
temporal interests on the part of the mediator. 

I have thought that as a citizen of the United States, addressing an 
audience in the District of Columbia, I might possibly render the two-fold 
relationship of the Vatican clear by illustrations taken from the manner in 
which the Government of the United States exercises its sovereign powers in 
the Federal District and within each of the States forming the United States 
of America. 

I shall therefore conclude these general and fragmentary observations 
with a consideration of the two-fold attributions of the Papacy in the light 
of the theory and practise of these United States. We are familiar with the 
idea of a Union of States for certain purposes, without the possession of a foot 
of soil by the Government of the Union, just as the international community 
for general purposes may exist in fact as well as in theory, without the pos- 
session of a foot of soil on the part of its governing body. Thirteen of the 
English-speaking colonies of North America declared their independence of 
the mother-country on the 4th day of July, 1776, under the name of “The 
United States of America’’—then used for the first time in a public docu- 
ment. The declaration that they were united implied a union, but it was a 
union without the attributes of government, or territory within which the 
Government, possessed of exclusive title, could exercise its functions. 

I am pleased to invoke the authority of Respublica v. Sweers, decided in 
1779 by the Supreme Court of Pennsylvania, at a time when the so-called 
“United States of America”’ were without an instrument of government or a 
square foot of territory in which it could claim to exercise exclusive jurisdic- 
tion. Suit was brought in the case in question in a Pennsylvania Court 
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because the ‘“‘ United States” did not possess a judiciary of its own; and judg- 
ment in the case was to the effect that the United States necessarily became 
a body corporate from the moment of the association of the States, as there 
was no superior from which the power could be derived. The decision im- 
plies that an association of the States, other than that arising from the Dec- 
laration of Independence, would have created them a body corporate, with- 
out the imposition or the recognition of a corporate quality by a third party. 

It was the conception of the founders that all territory acquired from 
Great Britain should be fashioned into States. This is evident from the 
Northwest Ordinance of 1778, providing that the territory to the northwest of 
the then settled portions of the United States, and ceded to the United States 
in Congress Assembled by the then Commonwealth of Virginia, should con- 
stitute not less than five States. It was also the conception of the Consti- 
tution that the territory within which the Government of the United States 
was to exercise its sovereignty should be formed into States—each possessing 
a government and laws of its own; and States from time to time have been 
so created within the territory of the United States. 

Under the Federal Constitution, a Union of the States which adopted it 
was created for legislative, executive and judicial matters; and as all the 
territory either was then, or was to be formed into States, it seemed neces- 
sary to the framers of the Constitution that the Government of the United 
States should have a territorial center in which to exercise the powers of 
sovereignty with which it was invested. It was therefore provided that a 
district not exceeding ten miles square should, by cession of particular States 
“and the Acceptance of Congress, become the seat of the Government of the 
United States,” over and in which it should exercise exclusive jurisdiction. 
Thus it happens that at the beginning of our national history, and at the time 
of the formation of the Constitution in 1789, there was an imperial domain 
extending from Canada on the north, to Florida on the south, and from the 
Atlantic Ocean on the east, to the Mississippi on the west, occupied and pos- 
sessed by States of the American Union, with an insignificant plot of ground 
in which the Government of the United States should exercise exclusive 
jurisdiction, and within the States, its Federal attributions. 

A great Chief Justice of the United States having to deal with the sov- 
ereign powers exercised by the Government of the Union within the District 
of Columbia and within the States, has this to say: 

In America, the powers of sovereignty are divided between the 
government of the Union, and those of the States. They are each sov- 
ereign, with respect to the objects committed to it, and neither sovereign 
with respect to the objects committed to the other. (Chief Justice 


Marshall in McCulloch v. Maryland, 4 Wheaton, 316, 410, decided in 
1819.) 


Here we have the vast territory of the United States, with the Federal Gov- 
ernment holding title to the District of Columbia, within which it exercises 
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exclusive jurisdiction; and the Federal Government and the States exercising 
their respective sovereignties without juridical conflict, because the Federal 
sphere is distinct from the State sphere. 

I now read another statement on the separation of powers, ‘‘ Each of 
them is sovereign,” it is said, ‘‘ within its sphere; each of them is restricted 
within limits determined and traced in exact conformity with its nature and 
its principle: each of them is thus circumscribed within a sphere where it may 
move and in virtue of the rights which belong to it.”” From the language and 
the precision with which the powers are separated, we would be justified in 
believing that this is a decision of the present Chief Justice of the Supreme 
Court of the United States. Butitis not. It is a passage from the Encyc- 
lical Immortale Dei of Leo XIII, in which he draws the line between ecclesi- 
astical powers of the Vatican and the civil powers of the States of the World. 

In the United States we have forty-eight States with a Federal District 
in which the sovereign powers are exercised, and from the District as a center, 
passing through artificial lines separating.the States, in order to reach the 
men, women and children subject to the Federal power. In the vaster inter- 
national community of some fifty or sixty States, we have the Holy See, not 
then possessing a foot of soil, because the Encyclical spoke of the situation 
existing between the loss of the temporal power in 1870, and the recognition 
of the City of the Vatican in 1929. In the City of the Vatican the Supreme 
Pontiff exercises his spiritual functions, just as the Government of the United 
States exercises its Federal power in the District of Columbia, and from the 
City of the Vatican as a center, the spiritual sovereignty of the Pope crosses 
the artificial boundaries separating the States of the far-flung international 
community, in order to reach every man, woman and child of the Catholic 
persuasion, whether in Catholic or non-Catholic countries. As in the 
Union of the United States the Federal power is separate and distinct from 
the reserved powers of the States, and in law the two powers cannot come 
into conflict, so the spiritual power of the Pope, separate and distinct from the 
civil power of each of the States of the international community, cannot, in 
law, come into conflict with the civil power of any of them. The renuncia- 
tion by the Supreme Pontiff of the exercise of temporal power and the re- 
moval of the temptation to his successors to its exercise has liberated the 
spiritual power of the Pope from the temporal jurisdiction which he exercises 
in the City of the Vatican, so that he and his successors may, in a future 
to which we cannot set definite bounds, exercise their functions for the 
spiritual and moral perfection of mankind without regard to race, nation- 
ality, or geographical situation. 

True it is today as when said by Macaulay well nigh a century ago, in 
one of his most perfect purple patches: 

There is not, and there never was on this earth, a work of human 


policy so well deserving of examination as the Roman Catholic Church. 
. . . The Papacy remains, not in decay, not a mere antique, but full of 
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life and useful vigour. The Catholic Church is still sending forth to the 
farthest end of the world missionaries as zealous as those who landed in 
Kent with Augustin, and still confronting hostile kings with the same 
spirit with which she confronted Attila. The number of her children is 
greater than in any former age. Her acquisitions in the New World 
have more than compensated for what she has lost in the Old. Her 
spiritual ascendency extends over the vast countries which lie between 
the plains of the Missouri and Cape Horn, countries which, a century 
hence, may not improbably contain a population as large as that which 
now inhabits Europe. . . . Nor do we see any sign which indicates that 
the term of her long dominion is approaching. She saw the commence- 
ment of all the governments and of all the ecclesiastical establishments 
that now exist in the world; and we feel no assurance that she is not 
destined to see the end of them all. She was great and respected before 
the Saxon had set foot on Britain, before the Frank had passed the 
Rhine, when Grecian eloquence still flourished in Antioch, when idols 
were still worshipped in the temple of Mecca. And she may still exist in 
undiminished vigour when some traveller from New Zealand shall, in 
the midst of a vast solitude, take his stand on a broken arch of London 
Bridge to sketch the ruins of St. Paul’s. 


GREETINGS FROM DR. BUSTAMANTE 


President Hucuss. I have a message from Dr. Bustamante as follows: 


Cuban Society of International Law, assembled in its twelfth an- 
nual meeting, sends its cordial greetings through you to the American 
Society of International Law. 


I shall assume that it is the pleasure of the Society that I should make 
appropriate response to this greeting of Dr. Bustamante. 


COMMITTEE ON NOMINATIONS 


President Hucues. The election of a Committee on Nominations is 
now in order. What is your pleasure? 

Professor JEssE 8. Rerves. I move you, sir, that the Chair appoint a 
committee of five on nominations. 

(The motion was duly seconded, put and carried.) 

President Hucues. The Chair will announce the appointments tomor- 
row. 

I regret to say that on this occasion of my last appearance, for what I fear 
will be along time, before the Society, I find it impossible to attend the meet- 
ings of the Society which will be held during the days of this session. It so 
happens that I have been called upon, in an interstate proceeding of some 
magnitude, by the Supreme Court to act as special master in a controversy 
between States in which the testimony is now being taken in Washington, and 
as there are representatives of a number of States here and it is desired to 
take all the testimony possible before I go abroad, I shall have to devote the 
days of the week to that duty. I shall, however, be with you at the evening 
meetings. I make this explanation that you will not think that in the 
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closing days of the high privilege with which you have honored me I am un- 
mindful of the obligation which it carries. 


ANNOUNCEMENTS 


Dr, James Brown Scott. Mr. President, there are certain special an- 
nouncements to be made. All of the remaining sessions of the Society, ex- 
cept the banquet on Saturday evening, which I understand is generally con- 
sidered the most successful, if not the most important session of the Society, 
will be held in the Palm Room at the other end of the corridor. The banquet 
Saturday night will be held in the room in which we are at present. 

The places of meeting of the Board of Editors and of the Executive 
Council are indicated on the program. Special attention is called to the 
meeting of the Council tomorrow at 4.30 o’clock p. m. at the office of the 
Carnegie Endowment, No. 2 Jackson Place. 

The program for the proceedings of Thursday is printed in the folder 
and it will therefore not be necessary to specify them in detail. 

President Hucues. The Society will stand adjourned until tomorrow 
morning at 10 o’clock. 

(Whereupon, at 10.20 o’clock p. m., the meeting adjourned.) 





SECOND SESSION 
Thursday, April 25, 1929, at 10 o’clock a. m. 


Dr. James Brown Scorr. Ladies and gentlemen, under the by-laws 
of the American Society of International Law the President is ex officio 
presiding officer at all the meetings. Our President, Mr. Hughes, being 
unable to be present today, has directed me to open the meeting in his name 
and request Professor Jesse 8. Reeves to preside. 

Professor Reeves thereupon took the chair. 

Chairman Reeves. Members of the Society, the first item of busi- 
ness this morning is a report of the special committee on Codification of 
International Law, a standing committee of the Society created three or 
four years ago and entitled “Special Committee on Collaboration with 
League of Nations Committee for the Progressive Codification of Inter- 
national Law.” Of that committee I happen to be chairman. 


REPORT OF SPECIAL COMMITTEE ON CODIFICATION OF 
INTERNATIONAL LAW 


By Jesse 8S. Reeves. 


Professor of Political Science, University of Michigan 


A meeting of the committee was scheduled, and its members duly 
notified, for yesterday afternoon at No. 2 Jackson Place at 2.30 o’clock. 
It was quite evident, however, that members of the Society were unwilling 
that anything should take place that would in any sense dull their appetites 
for the opening session which was held last evening and therefore I regret 
to say that but two members of the committee made an appearance. We 
were joined later in the afternoon by a third member, but there being no 
rule of this committee like that of the House of Lords, which permits a 
quorum of three, the committee decided it was not in session and therefore 
begs the indulgence of the Society so the committee may get together at a 
later time and report at the business meeting on Saturday. This is as far as 
I am able to report on behalf of the committee at the present time. It may 
or may not be regarded as a report of progress. 


ROUND-TABLE CONFERENCE ON THE CONVENTIONAL 
CODIFICATION OF INTERNATIONAL LAW 


Chairman Reeves. I take it that now the morning session resolves 
itself into something that might almost be regarded as the successful solu- 
tion of the old problem of the quadrature of the circle, for we are told ths 
is to be a round-table conference, and evidently this is a squaring of the round- 
table or an oblongation of it. Just what is the difference between a “round- 
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table” and a session of the Society I am not well advised except perhaps 
that in the first instance the president of the society or one of the vice- 
presidents does not preside. The second is that there is no formal paper. 
The round-table session, not being of a cut and dried quality such as we 
ascribe to the regular formal program, must more or less depend upon 
certain well recognized traits of the Quaker meeting. The spirit that must 
move, the spirit of spontaneity, is the measure of the success of a round- 
table gathering. In order, however, that we should get somewhat the at- 
mosphere of spontaneity which rests upon the rubbing of elbows, I suggest 
that there are seats in the front which are still vacant and which might very 
properly be occupied. May I therefore request a certain amount of 
concentration? 

There are a number of the members of the Committee on Codification 
present with us and as far as possible I should like to have them avail them- 
selves of the copies of the final act of the Sixth Pan-American Conference 
which contains the conventions. We have thirty copies that are here for use, 
and if there are any members of the committee present who have not taken 
a copy or have not borrowed a copy, I should be glad to have them possess 
themselves of one at this time. The members of the committee are Mr. 
Borchard, Mr. Brown, Mr. Burdick, Mr. Dickinson, Mr. Fenwick, Mr. 
Garner, Mr. Hudson, Mr. Jessup, Mr. Kuhn, Mr. Potter, Dr. Scott, Mr. 
Stowell, Mr. Wilson and Mr. Wright. 

I had some questions in my mind as to what particular phase of the 
very large topic of codification might be properly selected for discussion 
here. There is the very large question of the objective of codification, the 
practicable limit of codification. That subject was more or less incidentally 
referred to by Mr. Hughes in his masterly presentation of last evening. 
We might discuss, I think, the technique of codification for there has been 
developed what may be termed a technique or techniques of codification. 

We have seen in operation two distinct official agencies of codification, 
in addition to which there are several unofficial agencies which are working 
each along its own individual chosen lines, each developing a certain tech- 
nique. 

Then there might be considered the very important results of the un- 
official attempt at codification with which a number of members of the 
Society have been quite actively engaged for the past year or more. The 
Harvard Research in International Law, of which Mr. Manley O. Hudson is 
director, has prepared three draft projects upon the subjects selected by the 
preparatory Committee of the League of Nations as suitable for codifica- 
tion and ripe for consideration at an international conference. Those drafts, 
with the commentary, are shortly to be published as a supplement to the 
American Journal of International Law, but as they are not in your hands at 
the present time it would be rather difficult to undertake a general discussion 
of them. 
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Finally it occurred to me that we had had made available to us a group 
of draft conventions looking toward the codification of international law, 
the codification of particular projects that had gone through a long process 
of consideration, formulation, drafting, conventions which have been sub- 
mitted to the governments of the Western Hemisphere, considered at Ha- 
vana, put in the form of conventions, signed by the United States, some with 
reservations and some without, and some of those conventions were sub- 
mitted in February to the Senate. They have not béen considered as yet by 
the Senate Committee on Foreign Relations, I believe. 

It has seemed to me that the Society might very properly take notice of 
an event so important as the submission to the Senate of these conventions 
signed by the representatives of the United States at the Pan-American 
Conference. We do not know the attitude the Senate may take with refer- 
ence to them. We do know that generally in the press of the country very 
little attention has been paid to the conventions. This is not surprising. 
After the Havana Conference was over and its dramatic features had been 
sufficiently reported in the newspapers, the matter was no longer news and I 
think it would be rather difficult to make a good newspaper story out of a 
subject which seems to the average person so dull and uninviting and unin- 
spiring as a section of a code of international law. But outside of the popu- 
lar press these draft conventions have received very little attention from 
the legal press, so far as I am advised. I feel that if we can devote some 
attention to them perhaps they may be brought to a wider attention of 
a wider public, for obviously if these conventions are to be considered in 
the Senate there ought to be an informed public opinion with reference 
to them. 

Therefore, out of the group of subjects which suggested themselves to 
me as suitable for discussion here I have finally undertaken to select as a 
topic for discussion the so-called Pan-American draft looking toward the 
progressive codification of international law. Through the courtesy of the 
Pan-American Union we have been provided with thirty copies of the final 
act involving the motions and agreements, resolutions and conventions of the 
Sixth International Conference at Havana in 1928. 

I think it is not possible for us to consider here the so-called Busta- 
mante draft of private international law. That is a large matter and 
takes up many pages. I think we shall have to pass that. If, however, 
anyone desires to refer to it he is, of course, at liberty to do so and to 
discuss it. 

Professor MaNLEY O. Hupson. Mr. Chairman, may I ask Dr. Scott 
if I am correct in my impression that the convention of the Havana Confer- 
ence on private international law was not signed by the representatives of 
the United States? 

Dr. JAMES Brown Scortr. As usual the gentleman is correct. It was 
not signed by the representatives of the United States. 
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Professor Hupson. I should like very much to hear Mr. Kuhn on the 
general subject of the possibility of participation by the United States in 
international legislation for the codification of private international law. It 
seems to me very unfortunate that the impression should continue to prevail 
in this country that the United States cannot take any part in conventions 
of private international law. We have taken no part in the Hague confer- 
ences, of which I believe there have been six. I seem to recollect that in 
the records of the Havana Conference there is some intimation that the dele- 
gation of the United States was of the opinion, or certain members of the 
delegation were of the opinion, that this subject is not one within the compe- 
tence of our treaty-making power. It seems to me it would be very unfortu- 
nate if that attitude were continued indefinitely in this country. I should 
like very much to see a study made of the Hague conventions with a view 
to determining whether the subject-matter of those conventions is not prop- 
erly within our treaty-making power and a subject-matter concerning 
which the United States needs to participate. 

Take, for instance, the question of judicial assistance. I feel quite 
certain that our treaties might be improved in that respect. We have re- 
cently had a very famous case in Paris which shows the need, I think, of 
treaties concerning judicial assistance. That is one of the subjects discussed 
in the Bustamante Code. 

Before Mr. Kuhn speaks, he being our chief authority on this question, 
I should simply like to say that it seems to me a little unfortunate that so 
large a piece of international legislation as the code of private international 
law annexed to the convention of Havana should not have been submitted 
in advance for criticism by the members of our profession. I believe Judge 
Bustamante’s code was published in draft form a year or more before the 
conference at Havana, but if I understand the problems of private interna- 
tional law at all it seems to me a subject where any progress requires the 
most thorough previous consideration. I should think we ought to have 
taken five or ten years in our profession for a study of some of the provisions 
of the convention before they could be acceptable to the United States. 
However, I should very much like to hear from Mr. Kuhn on the general 
question of the possibility of the participation by the United States in such 
legislation, if that is a proper subject for discussion at this time. 

Dr. Scotr. Mr. Chairman, while Mr. Kuhn is preparing his remarks 
I should like to make one observation. 

Mr. Bustamante’s code was so framed that it is possible for any of the 
twenty-one American republics to sign it in such a way as to indicate in the 
signature those articles of the code which they accept. Therefore, it would 
have been possible for anyone to have approved the articles framed in 
accordance with that conception, while not mentioning those depending en- 
tirely upon nationality to which the laws of their country might seem to have 
been opposed. 
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Do as we would and as we could, there was no way of causing an exami- 
nation of the code to be made previously or during the conference to the end 
that the Government of the United States should be in a position to specify 
in signing the convention, for the code is an annex to the convention, the 
articles in accordance with the practices of those countries like our own 
which adopt the theory of domicile. 

Dr. Bustamante is at the present moment engaged in an examination 
of every article of the code in the light of the practice of the United States 
and he is of the opinion that many of those articles could be accepted by the 
Government of the United States without modifying its traditional view on 
the question. Therefore I support wholeheartedly Mr. Hudson’s motion 
that the code be made the object of a thorough, exhaustive and scientific ex- 
amination on the part of our Government in order to see in how far it may be 
possible for us to accept its provisions, through the exercise of the treaty- 
making power, and, as to the treaty-making power, I think Dr. Bustamante 
will cite both chapter and verse which would seem to indicate, at least to the 
unprejudiced mind, that it would be possible for us to accept large portions 
of his code through the ordinary application of the treaty-making power. 

Chairman Reeves. If the Society will bear with me for a moment I 
should like to refer you to the pages in the book, because it is not indexed and 
it is not so easy to turn to the topics that we desire to consider. 

Assuming that the Bustamante Code, at least so far as its contents 
are concerned, is not apt to receive a great deal of consideration here, I will 
pass it over. I will call your attention to where the other conventions are to 
be found in the volume which has been distributed among you. 

On page 131 is the convention on the status of aliens. This convention 
was submitted to the Senate and referred to the Committee on Foreign 
Relations on the thirteenth of February last. 

On page 135 is the convention with reference to treaties. This conven- 
tion has not been, so far as I am able to learn, submitted to the Senate. 

On page 142 is the convention on the subject of diplomatic officers. So 
far as I am advised this convention, although signed by the United States, 
has not been submitted to the Senate. 

On page 150 is the convention with reference to consular agents. This 
convention has been submitted to the Senate. 

On page 157 you will find the convention on maritime neutrality. This 
convention has been submitted to the Senate. 

On page 166 is the convention on asylum. This convention has not 
been submitted to the Senate. 

On page 171 is the convention on duties and rights of states in event of 
civil strife. This has been submitted to the Senate, but, as I have said, it 
was simply a submission. We have no record of any consideration in com- 
mittee as yet. 

I trust you have noted where these conventions are to be found in this 
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voluminous reprint. I have selected these conventions from the general 
number of conventions adopted at Havana because these are the conven- 
tions which may be regarded as embodying the result of the codification 
process. Nearly every one of these conventions represents a long process of 
consideration and formulation. Perhaps I might very briefly rehearse some 
of the steps which led to the submission of drafts to the last Pan-American 
Conference. 

There had been created a commission of American jurists which met in 
Rio Janeiro in 1910, the commission on which Mr. John Bassett Moore and 
Mr. Van Dyne were representatives of the United States. Shortly before 
that commission met in Rio the Government of Brazil transmitted the draft 
of a complete code or what purported to be a complete code of public inter- 
national law, a document which came to be known as the Pessoa draft. It 
would seem that this draft was not distributed sufficiently in advance of 
the meeting in Rio to have adequate consideration. Otherwise there seems 
to have been no preparatory work done in advance of the meeting of the 
commission of jurists in 1910. That commission did not consider the Pesso4 
draft and contented itself with undertaking to establish sub-commissions 
that were to continue the work of codification. So the draft was printed, but 
it received no consideration. 

The work of the commission of 1910 was discontinued by the advent 
of the great War. Nothing further was done until the Fifth Pan-American 
Conference at Santiago, Chile, where the Pan-American Commission of 
Jurists was reconstituted to take into consideration the progressive codi- 
fication of both public and private international law. 

Following the meeting of the Fifth Pan-American Conference at San- 
tiago a committee of the then recently organized American Institute of 
International Law applied itself to the work of making draft conventions 
upon certain topics in the field of public international law, the American 
Institute of International Law having tendered its services to the Pan- 
American Union for this purpose and they were accepted by the Pan-Ameri- 
can Union. 

The American Institute of International Law, founded in 1912, was 
composed of five members of each of the republics of the Western Hemi- 
sphere. Obviously so large a body could hardly draft projects and the mat- 
ter was taken up by a committee, I think the executive committee of that 
institute. There were the so-called “Conversations at Lima.’”’ The com- 
mittee met at Paris and also at Havana. The result was the so-called Pan- 
American drafts of thirty conventions of international law submitted by 
the American Institute of International Law to the Pan-American Union. 
They were then submitted as the basis of discussion to the meeting of the 
commission provided for by the Fifth Pan-American Conference, which 
finally met in Rio in the spring of 1927. 

The commission at Rio declined to consider, or simply did not consider 
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for reasons that I cannot go into now, some of those projects. What might 
have been thought to be a rather arbitrary selection was made. Some of 
the projects were done over and some of the ideas that had appeared in 
the Pessof Code of 1910 reappeared. The commission at Rio consisted 
of two delegates from each of seventeen republics of the Western Hemi- 
sphere, four of the five Central American states not being represented. 
It was a representation of states, and yet it was in no sense a diplomatic 
gathering. There was no authority for the signing of conventions. The 
proceedings were not those of a diplomatic gathering because, after all, the 
results of the conference were not dependent upon unanimity. In the sub- 
commissions the majority rule prevailed and with a few exceptions the 
draft conventions as adopted in the sub-commissions were adopted in the 
plenary session of the commission without alteration. They were then sub- 
mitted by the delegates to their respective countries. We may assume that 
they furnished food for consideration and study by the foreign offices of 
twenty-one different countries. We may assume that when the delegates 
reached Havana in January of last year they were fully apprised of the 
contents of those conventions as sent up from Rio. 

The conventions as they emerged from Havana are not the conventions 
as they went up from Rio. In some respects they follow the Rio drafts 
pretty closely and in other respects there was a considerable amount of 
modification. 

The Havana Conventions were the first attempt of the formal signing of 
treaties undertaking to codify large portions of the international law of 
peace. It is said that when the Sixth Pan-American Conference went 
into the formulation and signing of conventions of this kind they opened a 
new era. In the meanwhile of course the work of codification was going 
forward under the auspices of the League of Nations. This is, we hope, to 
result in an international conference to be held at The Hague probably next 
year. But that is another story. 

Here we have the Havana conventions. I take it that many of you have 
read them in advance and have some ideas with reference to them. Again I 
say that the ones which are now before the Senate have to do with the rights 
and duties of American states in the event of civil strife, a convention with ref- 
erence to military neutrality for American states, one regarding consular 
agents of American states, and another the status of aliens in American states. 
Those are the ones that most immediately concern us. I do not know what 
attitude the Executive will assume with reference to the other conventions 
which have not up to this time been submitted to the Senate. 

Perhaps it is rather a large order for me to toss out in this way this 
book and ask you to discuss its contents, and yet I feel that I am not tres- 
passing too much upon your good nature and forbearance, and certainly not 
assuming an interest that you do not have in presenting the subject to you. 
I think it is a very important matter. 
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Let me say in conclusion, and I have already taken altogether too much 
time, that I am speaking now wholly from personal impressions. What we 
may call the Pan-American codification movement, it seems to me, em- 
phasizes certain differences which it was assumed there were in the legal rules 
obtaining among American states, not necessarily in conflict with the legal 
rules that obtain universally, but rather supplementary thereto, upon the 
theory of an American international law. That I think is a very old idea. 
It appears at the time of the Panama Conference of 1826. The idea has 
found expression among publicists of Latin-America here and there for more 
than a hundred years, that the legal relations obtaining in the American 
continents were somewhat different from the general legal relations obtain- 
ing among other states throughout the world. Perhaps twenty-five years 
ago this point of view was brought forward, amplified, developed, system- 
atized, written upon, elaborated, by Mr. Alvarez, with whose writings you 
are no doubt familiar. He has been the great protagonist of the doctrine of 
an American international law. It is fair to say, however, that many 
Latin-American writers have denied the existence of an American interna- 
tional law. But I think it is only fair also to say that the insistence upon 
codification in the Western Hemisphere has been to some extent at least due 
to the persistent endeavors of Mr. Alvarez. It is my impression that Mr. 
Alvarez’s ideas did to a considerable extent find expression in the drafts 
that are known as the Pan-American drafts. At any rate, those drafts 
rather supplanted the drafts which Mr. Alvarez himself had previously 
prepared. At Rio, there was a relative, if not complete, subsidence of Mr. 
Alvarez’s theory. There was no very great insistence by the commission at 
Rio upon emphasizing or upon singling out purely American doctrines, 
whether antagonistic or supplementary. 

I am inclined to think, although this is a matter purely of personal im- 
pression, that the same attitude appeared at Havana. The idea of a uni- 
versal international law is emphasized and strengthened by the remarks 
that have been made on various occasions by representatives of Latin- 
America in connection with the League of Nations codification. It is 
obvious, I think, that some of the Latin-Americans who have been active in 
the work of the League of Nations codification have been rather anxious to 
show that there is no distinguishable body, not presuming by that an antag- 
onistic body, but no distinguishable body that might be called an American 
international law, and hence the enthusiasm of many of the Latin-American 
representatives in the League of Nations effort, to have one general body of 
codification. 

It is fair to say that in the League of Nations’ deliberations and in 
resolutions, the important work of codification undertaken in the Western 
Hemisphere was given recognition. 

I may be wrong in this outline I have given, I may be wrong in my 
impression that the impetus to what is called “Pan-American codification” 
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was to a very considerable extent due to the ideas of Mr. Alvarez which 
gained very considerable currency, to the theory that there was a special 
separate body of American international law not necessarily antagonistic to 
the general provisions of international law, but rather supplementary to 
them. Such ideas have not gained currency throughout the western world, 
and the extent to which codification has been carried to the signing of con- 
ventions at Havana represents rather an attempt, more or less successful, to 
state what may be held to be a universal rather than a special American 
code. 

With reference to this last remark, my good friend and colleague, Dr. 
Scott, was of course at Havana and he is so much more familiar with the 
whole process than I am that I feel it is rather presuming for me to under- 
take to give even these faint impressions with reference to it. 

Now, with these introductory remarks, I throw the subject of the 
relation of the United States to the draft conventions of Havana open for 
your consideration and discussion. If Mr. Hudson now desires to renew 
his request we might start off with the idea as to the possibility of the United 
States joining in a code of private international law. That will give us an 
opportunity to hear from Mr. Kuhn and the Chair is quite willing that that 
should be the order. 

Professor Hupson. Mr. Chairman, I apologize for interrupting the 
program that you may have had in mind, but I now renew my suggestion 
that we hear from Mr. Kuhn. 

Chairman Reeves. Perhaps it may be perfectly feasible for us to 
address ourselves to that question. Of course we cannot take up the whole 
proposition here today. After all it is the public international law projects 
which I should like to have considered, but this other question is an im- 
portant question—and I think that is the question that Mr. Hudson pro- 
pounded—whether or not, because ofsits peculiar federal character, in 
which many of the topics that are involved in a code of international law are 
among the reserved powers of the States, it is possible for the United States 
to establish, possibly to sign and go into, an international code of interna- 
tional law. 

Now, Mr. Kuhn. 

Mr. Artur K. Kuun. First of all I wish to disclaim the right to 
speak with any special authority. However, I feel it important that we in 
the United States should be informed of what is being attempted not only 
among the American countries, but also in Europe, in regard to the wider 
aspects of the codification of the laws of peace. 

As early as 1889, at the Conference of Washington, the first of those 
meetings of the American States which finally gave rise to the conferences of 
jurists and the elaboration of the codes which are now before us, it was 
suggested that the American countries should enter upon the codification of 
international law, both public and private. Curiously enough the first 
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work which was undertaken seriously was in the domain of private interna- 
tional law rather than of public international law. 

Shortly before the Washington Conference, a conference was held in 
Montevideo at which a whole series of drafts on private international law 
were elaborated, and these were made the basis of the discussion at the 
Washington conference held later in the same year. 

Of course from the very beginning the delegates of the United States 
recognized that there was the impediment of the Constitution, and this idea 
was embodied also in the reply to the invitation sent by the Government of 
The Netherlands to participate in the conference on private international 
law at The Hague. The conferences at The Hague have been held from time 
to time ever since 1895, and a number of conventions particularly relating 
to family law, questions of marriage and divorce, and the guardianship of 
children, have been elaborated and adopted and are in force in some of the 
countries of Europe. Then a convention on the mutual execution of judg- 
ments for costs, and of giving security for costs as a prerequisite for beginning 
an action in a foreign country, had been entered into and became part of the 
law of a large number of the countries of Europe in 1896. It has been 
renewed with certain amendments since that time. 

There is another movement that I think we must recognize. Two 
diplomatic conferences at The Hague have been held on the subject of codifi- 
cation of the law of bills, notes and checks, and in the later of those confer- 
ences, the one in 1912, the Latin American countries were represented. 
Naturally enough, part of the work that was assigned to the Inter-American 
High Commission was a consideration of the possibility of aecepting the 
Hague drafts and a Committee of Jurists held several sessions in Buenos 
Aires in 1916 in which they considered the elaborated draft of a code of the 
law of bills, notes and checks. Representatives of the United States took 
active part, and the result of their suggestions has been published as a Senate 
document and also as an appendix to a report known as the Eder Report 
published under the auspices of the Inter-American High Commission. In 
this report the legislation of the nations of both continents is compared with 
the Hague drafts. 

Now the importance of that to the subject which now lies before us is 
that there have been efforts in two continents in two different quarters at 
codification relating to questions of private international law and, to a lim- 
ited extent, of universal private law, in which the Latin American nations 
have taken a greater or less interest and activity, and in both of these move- 
ments we also have been invited to take part. 

In the two conferences at The Hague on bills, notes and checks, we had 
an official observer (Mr. Conant) who made, in each case, an illuminating 
report. Of course at the conference on private international law at The 
Hague we had no representative, and it was then stated that by reason of 
the difference of Anglo-Saxon law and by reason also of our Constitutional 
form of government, it would be impracticable for us to take part. 
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But the movement has gone on and is now going on at The Hague on 
private international law and on the elaboration of the code of law of bills, 
notes and checks and, as our Chairman reported this morning, the move- 
ment in Latin America has now taken a very definite step forward in the 
elaboration of the laws of peace. 

Can we consistently remain forever apart from both of those move- 
ments? Can we see all the other nations of the world approaching one an- 
other by means of codification and unification and making their systems of 
law more effective (because each will acquire wider application outside of 
national territory through reciprocal benefits and obligations) and we remain 
separate and aloof from these steps of progress? I, for one, feel that there is 
much that we cando. Even assuming that the United States would not take 
part in the elaboration of a draft of treaty for the acceptance of principles of 
strictly private law applicable within the separate states, it is not at all im- 
possible that the Federal Government should act as an agent for the various 
jurisdictions of the United States in collaborating with other nations upon a 
basis which might be acceptable to the separate states. Let us assume that 
legislation were necessary in order to make any such elaborated treaty effect- 
ive in the separate states; should we be forever dissuaded from taking any 
forward step because such legislation is necessary? We have had before us 
during the last twenty-five years the very important movement for Uniform 
State Laws in a wide field of private law. That movement has progressed so 
that uniform legislation now exists on bills, notes and checks in practically 
every state in the Union. A number of other drafts have been accepted by 
from twenty to thirty different states of the Union, and new adhesions have 
been coming in every year. As you know, the Commissioners on Uniform 
State Law have been acting in conjunction with committees of the American 
Bar Association. So that the possibility of obtaining uniform legislation 
within the jurisdictions of the United States has been proven within the 
range of expectancy. It is not an impossible thing to obtain uniformity of 
legislation in the United States. 

Now, if that be so, how much more hopeful is it that we may expect 
uniform legislation on a subject which governs the legal rights and obligations 
of the citizen when abroad or when he is dealing with persons domiciled 
abroad. As to these cases none of the State jurisdictions can be completely 
effective because their jurisdiction is limited by the confines of their own 
particular State. In other words, joining in a movement of codperation for 
the application of principles of law when an international question is involved 
promotes the power of the legislature of the local state, expands it and spreads 
it by means of reciprocal advantages beyond its own territory. 

With that in mind it seems to me that we should look forward with hope- 
ful anticipation to some movement which would initiate action on behalf of 
the Federal Government to join with the states of Latin America now that 
they, through the Bustamante Code, have held out the hand of compromise 
and of codéperation in the application of private legal principles. Perhaps 
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some elaboration may in the course of time be worked out that may be sub- 
mitted to the separate States of the Union for acceptance. We must be 
modest in our hopes. If a reasonably large group of States should accept 
one or more drafts on limited topics, there is no question that other States 
would follow, and we would soon have the same progressive movement on a 
code of private international law that we already have within the United 
States at the present time on questions of a strictly private legal character, 

I think this outlines the possibilities, and I should be pleased if the dis- 
cussion were carried further forward. 

Professor Prrman B. Porrer. It seems to me that it might be helpful if 
we should read at this point the exact text of the statement made by the 
American delegation in connection with the declaration recorded by the 
United States in reference to the Bustamante Code. It is printed on page 83 
of this volume that we have in our hands this morning. 

After making the general statement that the delegation of the United 
States could not join fully in the acceptance of the code, the statement 
continues: 

The Government of the United States of America firmly maintains 
its intention not to disassociate itself from Latin America, and, there- 
fore, in accordance with Article Six of the Convention which per- 
mits any Government to adhere later thereto, it will make use of the 
privilege extended by this Article, in order that, after carefully study- 
ing the Code in all its provisions, it may be enabled to adhere to at least 
a large portion thereof. For these reasons, the Delegation of the United 
States of America reserves its vote, in the hope, as has been stated, of 
adhering partly or to a considerable number of the Code’s provisions. 


I should infer from this that the Department of State would be even 
now engaged in an examination of the Bustamante Code with a view to dis- 
covering portions of it to which we might adhere. I was very much in- 
terested in the reference made by Mr. Kuhn to possible action by states 
in the United States as distinct from federal action. I think all of us, or 
many of us, at least, have seen a report made some years ago by a com- 
mittee of the Conference of Commissioners on Uniform State Laws in which 
they envisaged permission by Congress to the individual states whereunder 
the individual states might adhere to international conventions. I do not 
know whether he had that in mind, but I should think that this was a line of 
thought which we might pursue further. 

Mr. FrEpERIc R. Couprert. I wanted to ask Brother Kuhn a question 
on a matter which has given me much thought. I had never felt that there 
was any limitation on the treaty-making power in dealing with matters of 
private international law. I do not know that there is any. I argued the 
matter in the Supreme Court once or twice in Massachusetts and in New 
York, in connection with the privilege extended by treaties to foreign con- 
suls, and while some of the treaties have been interpreted differently, they all 
assume as major premise that the treaty-making power might so modify the 
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laws of our state, or domestic legislation, even going far into matters of pro- 
cedure, and I have never known—and Brother Kuhn could inform me more 
accurately—of any limitation on that phase of treaty-making power. It 
seems to me we would go backward in history rather than forward, and we 
would retrograde in our contribution to international law if we try to have 
individual states dealing with international relations in matters of this kind. 
I doubt, myself, whether there could be any limitation whatever on the power 
to make treaties along the lines of private international law for the purpose 
of furthering uniformity with respect to private international law provided 
some international interest was involved. 

Chairman Reeves. It is fair to say that the declaration at Havana 
does not raise what might be called a constitutional non-possumus for the 
United States. As at Rio de Janeiro when the same question was presented 
it was indicated that our federal system raised certain difficulties in the way 
of commitments by the United States to certain principles in private inter- 
national law. The declaration was not that there was a constitutional prohi- 
bition upon entering into any code of private international law on the theory 
that those matters had to do with the reserved power of the states; and I was 
rather hoping that Mr. Potter would read the first sentence in this dec- 
laration on page 83. It does not quite go as far, although it might be so 
interpreted: 


The delegation of the United States of America regrets very 
much that it is unable at the present time to approve the Code of Dr. 


Bustamante, as in view of the Constitution of the United States of 
America, the relations among the states members of the Union and the 
powers and functions of the Federal Government, it finds it very 
difficult to do so. 


Then it goes on as was read by Mr. Potter. 

But obviously questions of private international law are recognized in 
the world as suitable subjects for international negotiations and settlement, 
and it would seem that we have abundant authority for saying that any sub- 
ject which is properly one of international negotiation is within the treaty- 
making power. The Migratory Bird Treaty is an instance. Furthermore, 
if, under the Articles of Confederation, where there was no setting forth 
of constitutional doctrines with which we are now familiar, if, under the au- 
thority of the Continental Congress, a treaty could be entered into with 
France which so invaded the reserved powers of the States as to permit, for 
instance, alien holding of land within the States, we had already, by 1789, 
gone about as far in embracing the whole range of topics as it is possible to 
conceive of; and so, when the Constitution itself was framed and treaties 
made, as well as those to be made, were to be the supreme law of the land, we 
had certainly a very definite pattern with reference to the content of treaties 
under the treaty-making power. I cannot conceive of the inability of the 
treaty-making power to regulate these questions which, as Doctor Kuhn has 
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said, do engage the attention of the treaty-making facilities and instrumental- 
ities of so many different countries in the world. 

Mr. Kuun. Mr. Chairman, in reply to Mr. Coudert, I think we must 
recognize that our Federal Government, as now constituted and as now ad- 
ministered, will not, as a practical matter, undertake to do things which 
might conceivably be controversial. Even if they believed that they 
had the full power to enter into treaties, it seems to me that they would be 
loath to endeavor to exercise that power for two reasons, the first being that 
the construction of the Constitution is controversial on that question. We 
have two schools in this country, one the liberal constructionist and the 
other the state rights school, represented in the well known book of Mr. St. 
George Tucker. I am frank to say that I am happy to partake of the opin- 
ion of Mr. Coudert. I usually find myself in agreement with him on con- 
stitutional questions. I have always felt very safe in so doing. I partake 
very heartily of his opinion that the treaty-making power is not so limited, 
and that this government has the power to enter into treaties that every 
other government has. But I also observe that the Federal Government is 
loath to exercise all of the powers which it concededly may have. 

Now with regard to Mr. Potter’s remarks, I know full well that Pro- 
fessor Wigmore has been strongly urging the delegation of power to separate 
states to enter into treaties or compacts with foreign governments on ques- 
tions of this kind; but what I had in mind was something different, some- 
thing that seems to me to be easier of accomplishment, more likely to 
result in practical value, and of quicker progress. It is more along the 
parallel of some of the treaties entered into under the auspices of the League 
of Nations such as, for example, in labor matters. There the nations do not 
enter upon a treaty setting down a fixed principle, to the observance of which 
they will hold themselves bound, but in good faith they say that they will 
endeavor to obtain suitable labor legislation, sometimes specifying a mini- 
mum, but sometimes specifying the exact principle, as near as practicable, 
within the member states. And I foresee that it would be quite practical 
for our Federal Government to enter into a compact of that kind, laying 
down principles of private international law with the understanding that 
they would make an effort in good faith to obtain suitable legislation in the 
individual states carrying out the principles of the convention. 

Along those lines we already have a precedent in international practice, 
and I think along those lines there is a great hope of future progress. 

Mr. Howarp T. Kinessury. The specific subject of the limitations 
upon the treaty-making power by the reserved rights of the states seems to 
have been assigned for particular discussion on Friday evening, according to 
the program of this meeting, and therefore I shall not address myself to that 
phase of the subject at all. As I understand it, what is now open to consider- 
ation is the desirability and the possibility, aside from specific limitations, 
of the participation by the United States to the fullest possible extent in the 
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international recognition of general principles of international private 
law. 

It seems to me that it would be most dangerous for individual states to 
enter into compacts with foreign nations upon these subjects, because we 
should then have even greater diversities than we do now between states 
which are willing and anxious to enter into such compacts and states which 
would prefer to remain entirely isolated. Whatever might be done by com- 
pact can equally well be done by individual state legislation or state decisions. 
For example, on the very important question of the recognition of foreign 
judgments, the State of New York goes further in recognizing them and 
enforcing them than does the federal jurisprudence. In the case of Hilton 
v. Guyot, which everyone will remember, the Supreme Court of the United 
States imposed a condition of reciprocity and undertook to enforce foreign 
judgments only when rendered in a nation whose own jurisprudence gave 
similar recognition to our judgments. But in a comparatively recent case in 
New York the Court of Appeals disregarded that decision entirely and 
enforced a French judgment, although the French courts do not directly 
enforce American judgments. 

It seems to me there can be no doubt whatever that it is most desirable 
that there should be, so far as possible, a uniformity of practice in all matters 
which involve different nations or nationals of different nations, and that 
there is no real conflict between liberal construction and strict construction of 
the Constitution of the United States in this respect, because the most that 
the strict constructionists can fairly demand is that in matters which take 
place entirely within the confines of a state, which affect only acts within 
that state, which have no bearing on the actions of other states, each state 
should be entirely free; but in matters which involve any contact with other 
nations or with the nationals of other nations, there should be a uniform prac- 
tice. The Federal Government should be supreme and it can do this either 
by treaty or by legislation. It has specific power to do it by legislation under 
the clause of the Constitution which gives Congress power to regulate com- 
merce with foreign nations. If it can do it by legislation it can also do it by 
treaty, and it can do it by treaty and then carry it further by legislation. 

I therefore most heartily concur in what has been said by Doctor Kuhn 
as to the desirability of doing anything that can be done, either by this So- 
ciety of International Law or otherwise, to further that end. 

Professor Quincy Wricut. I would like to say just a word on this 
subject. I agree entirely with what Mr. Coudert said as to the treaty- 
making power of the United States. As Mr. Kuhn has remarked, there 
are two schools of thought on this subject of the treaty-making power of the 
United States, but the Supreme Court I believe is committed to one of those 
schools of thought, and the Supreme Court is perhaps more important in this 
matter than private jurists. 

I think in the cases of Geofroy v. Riggs (133 U. S. 258) and Missouri v. 
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Holland (252 U.S. 416) the position of the Supreme Court is clearly indicated. 
In the latter case Justice Holmes remarked that no invisible radiation of the 
Tenth Amendment restricts the treaty-making power of the United States, 
and I assume that is now the accepted law of the United States. 

There are doubtless certain limitations upon the treaty-making power 
in the Constitution. I have no doubt there are positive limitations and 
prohibitions as, for instance, in the first eight amendments, on the power of 
Congress, and although they apply in terms, most of them, merely to Con- 
gress, I have no doubt they would also be construed to apply to the treaty- 
making power. In other words, you could not take the property of an indi- 
vidual without due process of law, by treaty. 

But clearly the reserved powers of the states are not such limitations. 
There is, however, as Mr. Kuhn has suggested, a political limitation. A 
treaty which is approved by the President and two thirds of the Senate will, 
I have little doubt, if its subject is one frequently dealt with by treaty among 
the states of the world, pass the Supreme Court; but the question of whether 
a treaty will pass the Senate is of course another question of a political 
character, and as Mr. Kuhn has said, there has been a disinclination on the 
part of the Senate to approve certain types of treaty which it doubtless has 
the power to approve. 

There is a method which I think differs a little from that suggested by 
Mr. Kuhn for getting around this difficulty. There have been some treaties 
made by the United States which have expressly stated that they shall take 
effect within a state only after the President has declared to that effect. 
That has been in past times quite a customary form for the British Empire 
to take in regard to its treaties. Formerly it used to be quite common for 
the British Crown to make a treaty with the statement in the treaty that it 
would take effect in Canada or in Australia only after it had been approved 
by the legislative body of that dominion. 

There is no reason why the United States could not make a treaty on 
private international law and put in the treaty itself a statement that the 
treaty should not apply within the territory of any State of the United States 
until the President had so declared, thus leaving the President free to 
withhold such declaration until the legislature of a particular State had 
brought its legislation into conformity with the convention. That procedure 
I think is not necessary as a matter of constitutional law, but it doubtless 
would expedite the approval of such treaties by the Senate acting as a 
political body. 

Chairman Reeves. I was going to suggest this is an interesting topic, 
the limitation of the treaty-making power, but, as Mr. Kingsbury said, that 
is a subject that will have ample time for discussion tomorrow night. One 
of the peculiarities of a round table discussion is that the discussion goes 
’round, and however much you may put up a target for concentration of fire, 
you are not at all sure that anybody will pay any attention to the target. 
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Now the target that I have put up was the codification of public inter- 
national law, and I said “I think we will leave out now the private interna- 
tional law code,” but since that is what you want to discuss, it is your meet- 
ing. 

Professor Hupson. I would like to submit to you first that the Con- 
vention on Private International Law and the code annexed to it are mis- 
named, and that the Bustamante Code does not deal simply with private 
international law. 

Chairman Reeves. That is true. 

Professor Hupson. ‘Take, for instance, Chapter I of the Code, Title I. 
That deals with Nationality and Naturalization. I take it that is not simply 
private international law. Title 10 of the Code deals with the execution of 
judgments rendered by foreign courts, raising the problem that Mr. Kings- 
bury pointed out. Mr. Chairman, I have no desire to shift the discussion 
to a discussion of a constitutional problem. I think this discussion of the 
practicability of the United States’ participation in some international 
convention on private international law has been valuable. I do not 
understand Mr. Wigmore’s insistence quite as Mr. Kuhn does. I think that 
Mr. Wigmore was insisting rather on compacts between the states than on 
any compact by our states with the governments or states outside of the 
United States. 

Mr. Kuun. I think Mr. Hudson is wrong about that, because I have 
had correspondence with Professor Wigmore on the subject, and he went 
out of his way to call attention to the applicability of his idea to this particu- 
lar thing. 

Professor Hupson. Then I yield. 

Chairman Reeves. If Mr. Wigmore were here I think we might have 
a very interesting discussion as to the constitutional possibilities of a legis- 
lative rule of law or local rule that would be the result of a compact entered 
into by one of the States of the Union with a foreign country with the con- 
sent of Congress. Would that be the supreme law of that particular State, 
or just what would it be? We never have had anything of the kind. It 
seems to me rather fantastic. 

Professor Hupson. I am very glad that Mr. Kuhn did not go so far as 
to intimate that State action within the United States would be necessary 
if the Government of the United States should become a party to conventions 
on certain topics of private international law. This topic of the Bustamante 
Code under the title of ‘Execution of Judgments rendered by Foreign 
Courts,” beginning with Article 423, seems to me a very proper subject, 
among others, to be considered. But, Mr. Chairman, Mr. Potter has read 
the declaration of the delegation of the United States. That declaration 
goes a long way toward committing the Government of the United States 
to a study of the provision of the Bustamante Code. It therefore places 
the whole question of the practicability of our participation in conventions 
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on private international law before us in this country, and it seems to me a 
very appropriate time for a discussion of this subject when the American 
Law Institute is now restating our law of conflict of the laws. I certainly 
think that restatement ought not to be printed without attention given to 
some of the topics covered by the Bustamante Code. At a proper time, 
therefore, Mr. Chairman, and by whatever procedure you may lay down, I 
should like to offer a motion that the subject of the practicability of the 
United States’ participation in conventions on private international law be 
committed to the committee over which you yourself preside, so that that 
committee can make us a report here next year on the subject. 

(The motion was duly seconded.) 

Dr. Scotr. I arose to second the motion, but I was anticipated and 
therefore third it. 

Chairman Rerves. Whether or not there will be a meeting of the 
Society in which business can be transacted, and whether all business should 
be left until the business meeting, I should like to be advised. 

Dr. Scorr. I think the motion is in order. 

I should like to say, Mr. Chairman, that I had the honor to draft that 
reservation, which was a reservation merely reserving our vote and not a 
reservation of interest. I happened to be vice-president of the Commission 
on Private International Law. At the moment of the adoption of the code 
it was my duty to preside, and I was obliged to indicate the attitude of the 
United States without the advantage of consulting with the distinguished 
and more authoritative colleagues on the Commission. I drafted the reser- 
vation, reserving our vote, not a reservation of our acceptance of the provi- 
sions on the spot, this being the English translation which you have before 
you. The purpose which I had in mind was three-fold: To inform the dele- 
gates of Latin America that we could not so easily as they adopt dispositions 
of private international law, owing to the form of our government. Thus the 
expression was used “With difficulty,” not in the sense that the difficulty 
was insuperable or that the Constitution of the United States forbade it. 
In the second place, to state in unmistakable terms that the Government of 
the United States would be indisposed, by any action taken in that or any 
other conference, to seem to withdraw itself from collaboration with the 
Latin American countries in the consideration of any question which they 
might be interested enough to lay before a Pan-American Conference. In 
the third place, to commit the Government of the United States to an exami- 
nation of the alleged constitutional question which would prevent these 
United States from entering into a treaty or a convention regarding private 
international law. Therefore the statement was that the delegation of 
the United States would reserve its vote in order to ascertain if at some later 
time and after an intensive study of the project, to indicate those topics 
which the Government of the United States, could find it proper to accept 
through a conventional obligation. 
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The statement which I there made on the spur of the moment was 
examined by the members of the Commission and it was accepted. 

It was an attempt to mention without arguing the domestic difficulty 
which prevented the delegation of the United States from signing the con- 
vention as the other delegations could and did during the Conference; a 
negative on our part to withdraw from the consideration of questions in 
which the Latin American countries were interested as a hope that, by an 
intensive study of Mr. Bustamante’s Code, we might be able to adhere to a 
large number of its articles. It therefore gives me a great and genuine pleas- 
ure to second Mr. Hudson’s motion which would have the effect of calling 
the attention of the Department of State to this solemn promise made in the 
presence of the twenty-one American republics. 

Chairman Reeves. The motion is by Mr. Hudson, seconded by 
Doctor Scott, that the Codification Committee—to use a short term—be 
instructed to consider the question of the desirability and practicability of 
the United States entering into conventions, codes of private international 
law, reporting the results at the next annual meeting. Is that correct? 

Professor Hupson. Yes. 

Chairman Reeves. I think under the rules if this motion is carried it 
is referred to the Executive Council, is it not? 

Professor Hupson. Yes, sir. 

Chairman Reeves. You have heard the question. Are you ready for 
the question? If so, all those in favor will say aye and those opposed, no. 

(The motion was unanimously carried.) 

Chairman Reeves. It is so ordered. 

Professor CHARLES G. Fenwick. Mr. Chairman, before we leave this 
subject I would like to express the hope that we see our way to discard the 
term ‘‘ Private International Law.” I think we are apt to be misled by a 
name which has grown out of outworn conditions. I wish that we might give 
up entirely the idea that all our older textbooks put before us, that there are 
two distinct kinds of international law, one dealing with private matters 
between citizens of different states, the other dealing with public or state 
interests. The term “private international law”’ is a paradoxical one, quite 
as paradoxical as the other term “‘international private law.’’ I could wish 
that we discard the term and simply speak of international law relating to the 
execution of foreign judgments, international law relating to the status of 
domiciled aliens, international law relating to this subject or to that. 

Now we have a body of customs that seems to me to come very close 
to forming an international law upon the several topics to which it relates. 
The term “‘comity”’ is still used, and in so far as it expresses the practice of 
nations in matters not subject to a rule of strict legal obligation it has its 
value. My suggestion is that we discard “private international law”’ or 
“international private law” and keeping perhaps the term “conflict of laws”’ 
subordinated to the general title “International Law dealing with the Con- 
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flict of Laws.” That, I suggest, would be more logical and would help 
us to see that the topics we have been discussing are really matters of inter- 
national law or are on their way to be so. 

Mr. Francis Dredx. I understand the gentleman to suggest that we 
discard the use of the term “private international law” and “conflict of 
laws’ and use the term “International Law dealing with Conflict of Laws.’’ 
I venture to say that the term “Private International Law”’ on the Conti- 
nent of Europe does not conform at all to the Anglo-American conception of 
“Conflict of Laws,”’ and that we are not dealing with codification of purely 
American, but of international law in general which is applicable both to the 
Continents of America and of Europe. I do not think that you can make 
such a sweeping definition. In Europe it will not be understood in any 
codification which might be done under the auspices of the League of Nations. 

Chairman Reeves. The same is true, of course, with reference to the 
Bustamante Code, in connection with the conceptions that they would have 
throughout Latin America. 

Professor Fenwick. I did not mean, Mr. Chairman, to insist upon 
the term “Conflict of Laws.’”’ Professor Hudson has made it clear that much 
of this code of private international law is a code of public international law; 
therefore let us discard the paradoxical “private international law” or 
“international private law” and simply say “International Law dealing 
with this topic, that topic or the other topic.” 

Chairman Reeves. In the same code there is a section that has to do 
with extradition. It is rather difficult, from my point of view, to see how 
extradition is a matter of private international law. It is used, of course, in 
connection with the working together of the different systems of criminal 
law, and criminal law is public law. What private international law there 
is in the international field of law I am unable to say, but nevertheless it is 
in the code. 

Mr. CoupertT. There are matters of terminology that are sanctioned 
by their long use. They become useful because they are understood. It 
seems to me we should not attempt to change terminology because certain 
writers, designedly or not designedly, have included in the term what we 
believe are private rights and public rights. I do not think we can, by at- 
tempting this on our account, affect the terminology. 

Then, Mr. Chairman, if it is not wholly irrelevant, I may suggest that 
like all round table discussions, with a subject of this kind, I find that despite 
the efforts of the Chairman to confine the discussion, private affairs as 
usual prove to be of much more interest than public affairs. 

Chairman Reeves. Especially, Mr. Coudert, when private affairs 
become public. 

Professor Hupson. Would it be possible for us at this time to discuss 
in any degree some of these other conventions? 

Chairman Reeves. I wish we might. There is a convention here on 
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treaties. If we could give a little attention to that, I think it might not be 
amiss. That is on page 135. 
If you will permit me, Mr. Hudson, for just a moment. 
Article 4 of that treaty reads: 
Treaties shall be published immediately after exchange of ratifi- 
cations. The failure to discharge this international duty shall affect 


neither the force of treaties nor the fulfillment of obligations stipulated 
therein. 


We have become habituated in the past ten years to a method of publi- 
cation. Some have felt that possibly this second sentence of Article 4 is not 
—I hate to use the word; it is like the word “sophisticated” ; it has been used 
to death—“‘forward-looking.”” Some may say that this sentence is not quite 
as forward-looking as it might be, having in mind the international practice 
with reference to publication of treaties in the past ten years. I think that 
is a subject that we might properly consider, if Mr. Hudson agrees, but, as I 
say, it is simply like tossing a glass ball into the air for the marksmen to shoot 
at. If the marksmen do not care to shoot at it, it is nothing tome. I am 
simply tossing the ball. 

Professor Hupson. I refer to the last suggestion, which is rather im- 
portant, I think, about Article 4. I do not know that I have gained as 
much assistance from this particular convention as I have from some of the 
others. I am inclined to think that many of the articles of the convention 
do not clarify it very much. 

Take, for instance, Article I, saying that “Treaties will be concluded 
by the competent authorities of the states or by their representatives, ac- 
cording to their respective internal law.” 

Article IT reads: ‘The written form is an essential condition of treaties.”’ 

Those statements may be useful, and I should think that they probably 
serve no bad purpose at any rate. But Article IV seems to me very sur- 
prising: 


_ Treaties shall be published immediately after exchange of ratifi- 
cations. The failure to discharge this international duty shall affect 
oe the force of treaties nor the fulfillment of obligations stipulated 
therein. 


The second sentence of Article IV seems to be in conflict with Article 
XVIII of the Covenant of the League of Nations. I had supposed that 
there was no single article in the Covenant of the League of Nations that 
had given more general satisfaction than Article XVIII. 

Now I do not say that the second part of Article X VIII of the Covenant 
of the League of Nations is not without its difficulties. It may be that two 
states will treat a convention or an agreement as binding, though it is not 
registered, but I can hardly imagine that international tribunals will deal 
with a convention or treaty between two states, which is not registered, 
precisely as they would if Article X VIII did not exist. 
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Article IV of this Convention seems to be a denial of the principles in 
Article XVIII of the Covenant of the League of Nations, and it is difficult 
for me to see how some of the American states can accept this convention 
without departing from their obligations under Article XVIII of the Cove- 
nant of the League of Nations. If there is any explanation of that, Mr. 
Chairman, I should be very glad to have it, and perhaps others would. 

Chairman Reeves. Perhaps this raises the question that is more or 
less implicit in some of these drafts, the question of American International 
Law. I should not care to express myself as to whether I thought this was 
directly violative of the obligation under Article XVIII of the Covenant of 
the League of Nations. We know that the majority of states participating 
in this convention are members of the League. 

I am going to take the liberty to call on Doctor Scott and ask him if he 
will explain to what extent he conceives the idea of an American international 
law to be implicit in these draft conventions, and whether or not he feels 
there is any conflict in this particular article and the obligations under 
Article XVIII of the Covenant of the League of Nations. 

Dr. Scotr. Mr. Chairman, I have already spoken a number of times, 
and I fear that if we keep on indulging in general observations we shall ad- 
journ without having considered any particular text. This would indeed 
be unfortunate. It would, in my opinion, make for progress if you should 
consider the text before you. If you should desire an expression from me 
before closing the morning session about the impropriety of the phrase 
“ American International Law,’’ I should be glad to comply with the invita- 
tion which has been extended to me, but not at the present time. 

Mr. Denys P. Myers. Mr. Hudson has raised the question as to the 
usefulness of this article. I think that probably the Latin Americans put it 
in to give themselves something to aim at. I think anybody who-has ever 
attempted to use Latin American treaties, and particularly to find out their 
status, has been deeply impressed with the lack of mechanism for the pur- 
pose. There are numerous instances in Latin America where a treaty 
has been ratified and the Government itself apparently did not discover 
it until years later. I have in mind a specific instance, the treaty of San 
Germain-en-Laye. One of the governments had signed it at Paris in 1919. 
It was discovered in the Foreign Office eight years after the signature, and 
then sent along to the Parliament for its action. 

Now it seemed to me when I first read this article that the Latin Ameri- 
can states particularly were realizing that their ratifying mechanism was not 
quite accurate in it workings, and that they were inserting in here an engage- 
ment that would force them to do something with a treaty looking to exchange 
of ratifications, to realize that the signing of a treaty involves also a consider- 
ation of whether it is going to be ratified and to get it in force. 

I remember one arbitration treaty, of which ratifications were exchanged 
that was published in the bulletin of the Ministry of Foreign Relations of 
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a certain government some fifteen years after the exchange of ratifications. 
Now, with such careless practices in vogue it seems to me, without prejudice 
to other things, that this article is not exactly contradictory to the covenant 
of the League of Nations under which most of these Latin American govern- 
ments are bound, but that it is directed to improving what have surely been 
very careless practices among the states which presumably will be bound 
by it. 

Chairman Reeves. Are there any further remarks? 

Professor Potter. Does not the question which Mr. Fenwick raises, 
and perhaps one or two of these supplementary questions, really bring us face 
to face with a very much more fundamental problem, namely, the relation- 
ship between codification activities under the auspices of the Pan-American 
Union and codification activities, using that term in this case in the broadest 
sense, conducted under the auspices of the League of Nations? The drafting 
of the Covenant may not probably be appropriately described as an act of 
codification, but all through these drafts, as I have examined them, there 
occur statements which may, to put it moderately, turn out in the future to 
conflict with the views of other nations or even with the views of the Latin 
American nations when those views come to be expressed in meetings held 
under the auspices of the League for the codification of international law, 
and I should like to raise the question or I would like to suggest that we really 
cannot tell where some of these provisions in the Havana draft will lead, or 
what to think of them, until we get a more definitive pronouncement in a 
broader form in regard to the matters treated therein, in the codification 
activities conducted under the auspices of the League of Nations. 

Chairman Rerves. Article XII of this same draft has an interesting 
bearing, it seems to me, on the question of rebus sic stantibus that might 
furnish a subject for considerable difference of opinion, taken in considera- 
tion with Article XIV. Article XII of the draft, on page 139, states: 


Whenever a treaty becomes impossible of execution through the 
fault of the party entering into the obligation, or through circum- 
stances which at the moment of concluding it were under control of 
this party and unknown to the other party, the former shall be re- 
sponsible for damages resulting from its nonexecution. 


Article XIV says: 


Treaties cease to be effective: 

(A) When the stipulated obligation has been fulfilled. 

(B) When the length of time for which it was made has expired. 

(C) When the resolutory condition has been fulfilled. 

(D) By agreement between the parties. 

(E) By renunciation of the party exclusively entitled to a benefit 
thereunder. 

(F) By total or partial denunciation, if agreed upon. 

(G) When it becomes incapable of execution. 
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That is a pretty broad recognition of the doctrine of rebus sic stantibus. 

Mr. Kuun. I think there is much force in your remarks, Mr. Chair- 
man, especially in relation to the subsection G, in view of the fact that under 
the Roman law impossibility was relative rather than absolute, as under the 
Anglo-Saxon view of impossibility. And that would seem to indicate that 
there was a rather broad escape from treaties underG. However, the drafts- 
men, or those who took part in the elaboration of it, might be able to point 
out otherwise. If there was a specific thing contemplated by the treaty and 
that specific thing by the end of next year became incapable of execution, I 
presume that the treaty would lapse irrespective of the doctrine of rebus sic 
stantibus, but if it means that the conditions are so changed that it becomes 
relatively impossible to perform, then the clause that you referred to cer- 
tainly does come into consideration under Article XIV and is certainly 
worthy of further investigation and research. 

Mr. Kinessury. It has occurred to me that in that last clause, defining 
what brings a treaty to an end, there is no mention whatever of one of the 
most discussed questions of that nature, namely, the effect of war upon a 
treaty; first, upon the provisions of the treaty specifically contemplating 
war; second, upon matters already concluded; and, third, about matters in 
the future. That has been the subject of a very recent decision by the 
United States Supreme Court, showing how very important and actual the 
question is, and it is rather curious that there is no mention of it in the pro- 
posed treaty itself. 

I also suggest that it is impossible for this meeting to take any action 
upon any of these texts since there is no opportunity really to study or 
examine them, and therefore, since there is only a very little time left, if we 
could hear from Doctor Scott, both upon the general question of whether 
there is such a thing as American international law, and, also, any further 
information he can give, as the result of his attendance at this conference, 
upon any of the questions which have been raised by the discussion, I believe 
that would be much more helpful than our undertaking to discuss it further 
ourselves. 

Chairman Reeves. I heartily agree with Mr. Kingsbury’s suggestion. 
My idea was not in any sense to reach any conclusion with reference to these 
matters, but simply to start consideration of them in the public mind. 

With reference to the omission of the effect of war on treaties, which at 
first sight would appear to be a notable oversight or omission, it is proper to 
say that the idea sought to be observed was that codification was to be con- 
sidered always in the light of peace situations only, and therefore I think it 
was deliberately omitted. 

Now I take very great pleasure again in calling upon Doctor Scott. 

Dr. Scorr. I do not, Mr. Chairman, wish gentlemen to under- 
stand from my past attitude that I am not anxious to respond to the request 
of this body, but I did not desire to take up any of your time in consideration 
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of individual opinions. My idea is that a round table should have the dis- 
cussion go “around,” and that it should not be limited to one or two or 
three members. 

However, there is one phase of the subject upon which I would be glad 
to express an opinion. What that opinion is can possibly be gleaned from 
the hurried remarks I made when I was last upon the floor. 

The movement in favor of an American international law is based, as I 
humbly conceive, upon a misunderstanding of the fundamental nature of 
the law of nations. There are two essential elements. Law is supposed to 
be a universal rule. International law would seem to me, if it means any- 
thing, to mean the law between and among nations. It is the law of the 
nations. If then law is a universal rule and international law is to apply to 
nations, and to their mutual relations, it would seem that the prefixing of the 
term ‘ American”’ to “International Law” is to take away with one hand 
what is given by the other. 

For many years, as the Chairman pointed out, there has been an idea 
that there might be an American law as distinct from a universal law among 
nations. The Chairman referred to Bolivar. 

It is indeed true that he expressed himself in favor of the consideration 
and a statement of the law of nations at the Congress of Panama. It is, 
however, fair to say that that great man had no illusion. He was not in 
favor of formulating any rules which the delegates of the republics partici- 
pating in the conference might care to present, adopt, or have adopted. 
His statement was modified and controlled by the further statement that the 
rules adopted should not conflict with the rules of international law as 
understood and practiced in Europe, that portion of the world being at that 
time the world for most of the peoples of European descent. From time to 
time statements have been made that the American Republics should codify 
international law, and within the past fifty years the expression ‘‘ American 
International Law”’ has been injected into the matter. So far as I have been 
able to learn, this expression in its general if not entirely in its specific 
form is of Argentinian origin. A distinguished Argentinian publicist by the 
name of Quesada published a treatise on international law under the title 
of Latin American International Law. 

A few years later a very distinguished Argentinian publicist, Alcorta, 
had a controversy with a much more distinguished Argentinian publicist, 
Calvo, in which the former maintained that there was an American Interna- 
tional Law, using that expression in contradistinction to international law in 
general, a view which was of course repudiated by Calvo, who believed in a 
universal rule applicable to each and every member of the international 
community. 

Many years later Mr. Alvarez took up the matter, and, at the first of the 
conferences which later became Pan-American, held in Rio de Janeiro in 1906, 
he advanced the theory of a Latin American international law, eventually to 
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adopt the expression “American International Law.” If we admit that 
there is such a thing as international law, it must be universal if it is inter- 
national, and the phrase in question can only mean that there may be some 
subjects in America, which because of geographical or other conditions, 
primarily geographical, require in the Western World a somewhat different 
adjustment or solution; but I would submit that if this be so the special 
rule which is to solve the difficulty should be derived from the universally 
recognized principles of international law. The expression would therefore 
mean a special rule, or perhaps a series of rules, to apply to conditions in need 
of special regulation which international law had not covered because the 
special conditions in question were not before those who had the duty or the 
privilege of considering the principles of international law and of formulating 
itsrules. If that isso, the proper wording would be “International Law with 
reference to peculiar local conditions which hitherto had not been brought 
within the orbit of International Law.” If, on the other hand, the phrase 
“American International Law” means that there is a special law of Nations 
to be adopted or observed in the New World, then its acceptance means 
that we have begun a process of separating ourselves from the world at 
large, with the result that there would be not only an American Interna- 
tional Law, but also a European International Law, an Asiatic International 
Law, an African International Law and an Australian International Law. 

Mr. Chairman, if there is anything more settled in international law, 
than anything else, it is, I venture to suggest, that continents have nothing 
to do with international law. There are universal principles of justice 
which have been stated from time to time in special rules in order to meet 
existing and changing conditions, and a resort must be made to those prin- 
ciples of universal application whenever there is a need of a special rule for 
a special condition. It is not because of a continent, it is because of a 
fact that in some particular locality, whether in Europe or Asia or in Africa 
or in Australia or in America, a need is at hand for the application of a spe- 
cific rule. Theruleisnotcontinental. It has nothing to do with a continent. 
It only has to do with a special condition which needs regulation, which spe- 
cial condition would be regulated in any part of the world in the same way 
if the need were present and required regulation. 

I think the time has come for us to be clear about these matters, and to 
oppose ourselves to phrases which, as a matter of fact, if they mean anything, 
are misleading, and if they have no meaning, are futile and are blocking the 
way. 

We dare not follow Mr. Alvarez who is risking his great reputation upon 
a phrase. The phrase is erroneous, and the argumentation which he has 
adopted with great ingenuity will, as I humbly believe, fall to the ground 
with the phrase which he hopes to support. 

Let us be frank about these matters. Let us be fair about the proposi- 
tion. Let us understand that we are all parts of one stupendous whole, that 
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although there are continents, they are inhabited by men and women, largely 
of the European race, so far as we are concerned, and that the first man, 
the first person who crossed from the Old World to the new brought with 
him and in his train the international law of Europe which, properly enough, 
might then have been called European, because there was no other part of the 
world in which it was recognized. We may also admit that in times past 
there was an international law of our Christian states when, as a matter of 
fact, Europe was composed of states belonging to the Christian community 
as then no other states existed which had, entered into the family or com- 
munity of nations. When, however, the United States, in 1776 or there- 
abouts, entered into the international community, the term “European 
International Law” ceased to be descriptive; and when in 1856 Turkey 
entered into the family of nations, the idea of an international law of the 
Christian community ceased to be accurate. International law is universal 
and applies indiscriminately to continents as the conditions of those conti- 
nents permit its application. It is not European except in the sense that it 
is of European origin. It is not Christian except that it grew up among the 
Christian peoples. It is a universal rule for universal conditions, and to 
maintain this phrase of “American International Law” is to question the 
universality of a system which can only be law if it is in fact, as well as in 
theory, universal. 

Mr. CouprertT. Before Doctor Scott sits down and loses his beautiful 
enthusiasm (he has demonstrated that American International Law is 
neither international nor American) may I ask if it would not be very useful 
to us if you or some of your colleagues could in some publication point out 
that portion of alleged American International Law which, as you say, con- 
tains some useful rule applicable only to the continents of America? If we 
could have that before us that would be an interesting thing to examine, and 
exceedingly instructive. 

Dr. Scotr. If I may say a word in reply to Mr. Coudert, it would be 
this, Mr. Chairman. Repeatedly and on public occasions Mr. Alvarez has 
been asked for a definition of American International Law. He defines it as 
the rules of law applicable to the American continent. Thatisa vague defini- 
tion. It means practically the rules of international law which are applicable 
to every country without reference to continent. 

There is nothing—and I state it with considerable positiveness—which 
can be stated of sufficient quantity or importance to justify the application 
of the phrase ‘‘ American International Law,” and if it be your desire and the 
desire of the Chairman, I should be glad to make a communication to the 
Committee, which is to report next year under Mr. Reeves’ chairmanship, 
dealing with the origin and the nature of this supposed branch of international 
law together with an enumeration of the various items which have been ad- 
vanced as properly belonging to it. 

The result would, I hope, rid us of a movement whose tendency is to 
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separate us of America from the international community in which there is 
but one law for the great and the small, irrespective of race, religion or 
continent. 

Mr. CovupErT. Would it be proper to have a motion requesting 
Doctor Scott to carry out that project. I think we have been very fortunate 
today in accomplishing something. The learned doctor has admirably 
conducted the funeral of American International Law. Next year by his 
report he will complete its interment. 

Dr. Scott. No, sir; it never existed. 

A Memser. I thoroughly agree with Mr. Coudert. I believe we ought 
to have some action on this thing. I happen to know the same anguish 
exists in regard to the segregation of the laws on the part of the American 
States, and I think it would be a great favor if we not only have a report made 
a year hence but if we could have that in the October or July number of the 
Journal, stated specifically by one whose authority will be accepted without 
question. 

Chairman Reeves. I may say that Doctor Scott has in print a very 
interesting brochure entitled ‘‘ Universality of International Law,” in which 
this subject is thoroughly can vassed with convincing conclusions. 

Dr.Scotr. Two years ago, Mr. Chairman, I had the honor and privilege 
of presiding over the Institute of International Law at Lausanne, and 
I took advantage of the occasion to make a formal, explicit and thorough- 
going statement of the fact that those who pursue American International 
Law are chasing a will 0’ the wisp. I am pleased to add that the ad- 
dress met with the approval of all of the members present with but one ex- 
ception, and I do not understand that there has been any successful dissent 
from the views which I then ventured to express. 

I feel very keenly about these matters, gentlemen. The thing for us to 
do is not to busy ourselves with titles and phrases, but to occupy ourselves 
with general rules, and to stress the great fundamentals of our science in 
order that, in the light of the past, we may project the international law of the 
future. 

If international law is not universal then we ought to know it. If it is 
universal we should insist upon it, and we should free it from the rubbish with 
which it is sought to be encumbered, in order that it may stand forth as that 
law which governs all, because it is made by all, in the interest of all, and with- 
out which the interests of all cannot stand unless they have its protection. 

Mr. JOHANNES MATTERN. It seems to me that there is an aspect to 
the question of the relation of American International Law to general inter- 
national law which has not been mentioned here today but which would 
throw some light on the subject we have discussed. Is it not demonstrable 
that Mr. Alvarez, in conceiving, as he does, an American international law, 
a European international law and an African international law, did not 
think in terms differentiating them from general international law but was 
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probe*'~ led by the idea or conviction that under conditions as they existed 
at th. ime the hope of creating an international law as a code seemed so 
utterly hopeless that we might begin to create such a code in a smaller circle 
or in many smaller circles, and of demonstrating that if it is possible to 
establish such a code for the nations of this continent and of other continents, 
these smaller circles might then come together and establish a general inter- 
national law or code? 

Professor WricHT. May I suggest a resolution? 

Chairman Reeves. It is in order. 

Professor WricuHT. I move that we recommend that the Committee 
on Codification be instructed to investigate the possibility and expedience 
of a distinctive codification of American international law and report on 
that subject at the next meeting. 

Dr. Scott. You do not say an American codification of international 
law; you say a codification of American international law. 

Chairman Reeves. This is a motion made that this Committee, which 
is known as and designated as the Committee on Collaboration with League 
of Nations Committee for the Progressive Codification of International 
Law, investigate the question of the desirability and feasibility of codifica- 
tion of American international law and report at the next meeting. Is that 
it? 

Professor WricHT. Yes. 

Dr. Scott. May I suggest that you are instructing the Committee to 
consider the codification of a non-existent thing. The fundamental matter 
for us to determine is, is there or is there not an American Law of Nations? 

Professor Wricut. I made my resolution so as not to prejudice the 
Committee beforehand. I have no doubt the report would be that it is im- 
possible and inexpedient. 

Dr. Scorr. You are asking the Committee to report upon the possi- 
bility and the expediency of codifying non-existent rules of international 
law under the specious title of American International Law. 

Mr. Coupert. I think I had a motion that covered the matter which 
Dr. Scott covered in a most admirable way. 

Chairman Reeves: You refer to your request of Dr. Scott? 

Mr. CoupertT. Yes. 

Professor Wricut. I think that would perhaps cover it. I thought 
perhaps that if the Committee of the Society expressed an opinion and that 
was put forth as the attitude of the Society it would be a desirable thing. 
I did not contemplate it would be anything except an embodiment of Dr. 
Seott’s idea. 

Dr. Scorr. If that be so, I would suggest that the Committee be 
instructed to lay before the next session of the American Society of Inter- 
national Law a report upon the question of the origin, nature and status, 
of what has been called American international law. 
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Professor Wricut. That will be all right. 

Dr. Scott. Leave the question of title open, so that we may get the 
better form. We are agreed upon the substance. We shall then have the 
report of the Committee, although it may have an individual origin. 

Chairman Reeves. You have heard the motion which I think you will 
all understand, and understand that it is a matter of principle that requires 
a little definite drafting before it finds final place upon the minutes of the 
Society. The motion I trust is seconded. 

(The motion was duly seconded.) 

Chairman Reeves. You have heard the motion as seconded. Are 
you ready for the question? All of these motions and resolutions must go 
to the Executive Council. With that understanding, are you ready for the 
question? 

(The motion carried by unanimous vote.) 

Chairman Reeves. We will now stand adjourned until 2.30 o’clock 
this afternoon. 

(Whereupon, an adjournment was had until 2.30 o’clock p. m.) 

















THIRD SESSION 
Thursday, April 25, 1929, at 2.30 o’clock p.m. 


Vice-President James Brown Scorrt took the chair. 

Chairman Scott. In the absence of Mr. Dennis, who will be here in a 
few moments, I understand, I have been asked to preside. 

The first item on the program is the report of the Special Committee on 
Enlargement of State Department Publications, of which Mr. William C. 
Dennis is Chairman. Since Mr. Dennis is not here, if it meets with the ap- 
proval of the body, we shall reverse the program this afternoon and hear 
from Mr. Tyler Dennett on the subject, Government Publications for the 
Study of International Law. Mr. Dennett is Historical Adviser of the 
Department of State. 


GOVERNMENTAL PUBLICATIONS FOR THE 
STUDY OF INTERNATIONAL LAW 


By Tyter DENNETT 


Historical Adviser, Department of State 


Four different groups are served by the publications of the Department 
of State: the teacher, practitioner and student of international law; the his- 
torian; the publicist, by which we mean the writer on current events, the 
professional lecturer, the newspaper and magazine editor, and a host of 
others whose needs while less specific are none the less recognized; and 
fourth, the Department of State itself. In discussing this subject, there- 
fore, while it is presumed that one should have primarily in mind the inter- 
national lawyer group, the discussion will lose its perspective if we do not 
always remember the other interests which have to be served by the same 
publications. 

In these four groups there are two different kinds of interests. One 
group seeks to follow the course of policy; the other wishes to know the law. 
Law and policy are by no means identical and to follow either one to the ex- 
clusion of the other is of course hazardous. 

The publications of the Department of State are so well defined as to be 
almost traditional. The series known as “Foreign Relations of the United 
States’’ has a sequence unbroken, except for a single year, running back to 
the beginning of William H. Seward’s secretaryship, and has borne witness 
from the beginning to the recognized needs of the Department of State to 
take the public into its confidence with reference to international affairs. 
The very fact that Mr. Fish, following Mr. Seward in the Department of 
State, thought at first to abandon the series and the following year was 
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forced by the necessities of the case to resume it under the name with which 
it is now familiar to us, testifies to the insistent need that the foreign office 
of a republican government seek for the support of an informed public 
opinion. 

The publication of texts of treaties of which the American Government 
is a signatory is a part of the duty of the Secretary of State in publishing 
the laws of the land. 

The Register of the Department of State, while designed to serve varied 
uses, is an indispensable handbook for those who would follow closely Amer- 
ican foreign relations. It contains so far as I am aware the most exact per- 
sonnel information supplied by any office of the American Government, the 
Congressional Directory not excepted. For several years the Register has 
contained a historical section from which one may learn the names and dates 
of the principal diplomatic agents of the United States from the beginning of 
the Government. There has been added to the new Register for 1929, which 
is now available, a section on United States Delegations to International 
Conferences, Congresses, and Commissions of all sorts. This section was 
introduced to meet one of the specific requests made to the Department by 
the Third Conference of Teachers of International Law and the Society of 
International Law at its last annual meeting. 

The Department issues occasional publications, selecting the subjects at 
times with specific reference to the needs of students of international law. 
With the codperation of the Superintendent of Documents these publica- 
tions are placed on sale and are available for those who care enough for them 
to pay the very modest prices at which Government publications are sold. 
It is of interest in this connection to observe that the sales do not warrant 
the conclusion that the demand for publications of international law is very 
widespread. ‘Two or more years ago, the Department published an impor- 
tant selection of correspondence under the caption ‘‘ Mandate for Palestine.” 
The Superintendent of Documents ordered a stock of 500 copies for 
sale and although the publication was widely announced and the American 
Journal of International Law carried a notice of it, there have been sold up to 
date only 137 copies. Even more surprising is the fact that the Superintend- 
ent of Documents has sold only 115 copies of the Report of the Delegates of 
the United States to the Sixth International Conference of American States 
at Havana. The Brief History of the Relations of the United States and 
Nicaragua has sold only to the extent of 212 copies. These publications have 
been of a fugitive nature. Quite possibly, when the new publication plan is 
inaugurated and such publications are brought within a regular documenta- 
tion series for which there can be an annual subscription, the circulation will 
be larger. It has already been observed, however, by some members of the 
Appropriations Committee that the demand statistically for these publica- 
tions is astonishingly slight in proportion to the vocal demand as expressed 
by the Third Conference of Teachers last year. While Congress has taken a 
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friendly attitude toward the new publication program, it is doubtful whether 
that interest can be extended or even maintained indefinitely unless there is a 
somewhat definite and energetic program of education by which the demand 
for these publications may be very materially extended in volume. The 
Society of International Law may yet have to organize another “ book-a- 
month-club.” 

It is customary to speak of the Department of State as synonymous 
with the office of the Secretary of State, yet all of us know that this is inex- 
act. The Department is only one of many offices which function under the 
Secretary of State. In many of these offices the Department of State has 
been accustomed to exercise relatively slight administration. The various 
claims, arbitration, and boundary commissions are in practice semi-inde- 
pendent bodies so far as the Department is concerned. They have publica- 
tion programs designed primarily to serve their own peculiar needs; that the 
output is often of interest to all international lawyers and to many libraries 
has not, been fully understood. It is hoped that in the future the publica- 
tions of these groups may be brought within a single unified program of pub- 
lication under the Secretary of State. 

The press releases of the Department are not publications. They were 
designed to serve the insistent needs of the newspapers. That they would be 
of interest to international lawyers was to the Department probably a sur- 
prise. That they are not in their present form completely satisfactory to 
the international lawyers and to libraries is to be expected, for, so far as law- 
yers are concerned they are the crumbs which are dropped from the press- 
man’s table. If the lawyers had at any time expressed an interest in these 
press releases comparable in any way to the insistent daily demands of the 
pressmen for information to meet a nine o’clock dead-line, I am confident 
that the demands of the lawyers would have been met long ago. 

Before discussing in some detail the new program of publications I wish 
to speak for a moment of a criticism which has been expressed or latent in 
much of the discussion of the last year. The Department has been charged 
with lack of vision and initiative in not having brought forward a better 
program of publications until the demand became insistent. It is not my 
intention nor my function to enter into a discussion of the organization and 
administration of the Department of State. It is no secret, however, that 
the Department of State for years, indeed since the outbreak of the World 
War, has been engaged in a pursuit race with its work. Never once, I dare 
say, since the middle of July, 1914, have the doors of the Department of State 
closed at the end of the day on one single desk of any importance where it 
could honestly be claimed that the desk was cleared and ready for new work 
the next day. Always the work has beeninarrears. Often the arrears have 
mounted from days into weeks and months and even years. Under such 
circumstances, depressing and even demoralizing to morale, it is not to have 
been expected that the Department would go abroad searching for new du- 
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ties, nor is it to be expected that it would do other than prefer the tasks for 
the completion of which the public and the public interest are most insistent 
and vocal. The Department of State has been for years and still is a starved 
organization which has to patch, and repair, and adopt the expedients of 
poverty, in order to put on even the appearance of well-being. 

Now as to certain problems connected with the new publication pro- 
gram: 
First, let us speak briefly of the editing of Foreign Relations. What do 
we mean, for example, by bringing Foreign Relations “up to date”? To 
follow this out literally, retaining at the same time the present form of 
Foreign Relations, would effectively defeat the very purpose for which For- 
eign Relations is designed. If Foreign Relations is to be the permanent and 
the definitive official record of American international relations, the publica- 
tion of each volume must be delayed until the topics which comprise it have 
become finished business in the sense at least that the episodes treated are 
closed. I do not need to argue with this group that it is impractical and un- 
desirable to publish on the day they are received all of the diplomatic ex- 
changes which enter into the transaction of international relations; nor is it 
desirable always to publish them at the close of each year. If such a pro- 
gram were followed in these latter days, the publication of the successive 
volumes of Foreign Relations would be celebrated by the reverberations of a 
corresponding number of international incidents of a character to be de- 
plored by all who sincerely hope that nations will seek only peace and pursue 
it. The discussion of the date beyond which the volumes of Foreign Rela- 
tions should not come in any given year, is still academic for it is apparent 
that the Department may go forward on its present plans for at least several 
years more. The date may never be a fixed one and will be determined by 
the date on which is closed the most recent incident which is wholly or in part 
recorded in the volume itself. In time, it may be necessary to abandon the 
present form of publication and to resort to the practice of publishing the 
correspondence by topics, in which case published American diplomatic cor- 
respondence may come to resemble the white-book, red-book and blue-book 
publications of the transatlantic States. It seems unlikely that it will ever 
be practical to bring Foreign Relations, edited according to the present plan, 
up to within less than four years of the current date. 

In the very near future, however, the Department will be faced with the 
question of whether it can publish a sufficiently complete record of the Paris 
Peace Conference to justify any publication at all. The answer to this ques- 
tion will be largely with other governments represented at Paris, whose per- 
mission to publish the records of joint meetings will first have to be ob- 
tained. 

Another problem relates to the method of publication. Foreign offices 
have in the past acquired bad reputations as to the honesty of their publica- 
tions. The sincerity of the editing has been under suspicion. Three gov- 
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ernments have tacitly recognized the situation and have gone outside their 
foreign offices to invite groups of scholars to edit and publish their diplomatic 
correspondence for them. This practice has been well received by scholars 
the world over. The publications already issued have been examined micro- 
‘scopically and reviewed and the good faith and high quality of the editing 
have been recognized. The Department of State has followed a different 
policy and it remains to be seen whether the Department by following this 
policy can give to its publications the authority and win for them the respect 
which has been given to “‘ Die Grosse Politik” and also to “British Docu- 
ments Relating to the Origin of the World War.’”’ The Department, while 
placing the editing of its publications in the hands of those whom it pre- 
sumed to have some experience and competence in historical research and 
editing, has brought the editors within the Department itself and the publica- 
tions have been issued as official documents from the Government Printing 
Office. It has been observed that these publications have not enlisted the 
careful-scrutiny of American scholars to the degree that the German and 
British documents have done. I hope it is not too significant that up-to-date 
none of these publications has had a thorough and painstaking review in any 
of the quarterlies. However, I wish to state here, not as an officer nor as an 
apologist for the Department of State, but rather as a member of the Society 
of International Law, that the decision to include or exclude documents has 
at no time involved the editors in a compromise with their principles as his- 
torical students; there has been required no surrender to political expediency. 
The successive volumes of Foreign Relations as they are issued from the press 
are just as trustworthy as any publications of diplomatic correspondence 
anywhere in the world. 

Documents are occasionally excluded; here and there words, sentences, 
or paragraphs are deleted; but appropriate marks are inserted to indicate 
clearly the deletions. I doubt whether any committee appointed by the 
Society of International Law, having reviewed the evidence, would have 
voted to include anything which has been omitted. As a matter of fact, 
the word, sentence, or paragraph which makes it inexpedient to print a 
document rarely touches the important content of the document itself. 
Usually the word which is deleted might equally well have been left out when 
the document was written. The paragraph that is omitted could have been 
omitted initially without modifying the sense of the document itself. I do 
not recall ever having heard from this body any criticism of the Department 
on the score of what it has omitted in the publication of a document. On 
the contrary, I have heard members of the Society protest that the Depart- 
ment is accustomed to publish too much. This I take it is the voice of the 
man who some day may be called to a court of arbitration to try a case 
rather than the voice of the judge who in making his decision wishes to have 
before him all of the facts. It is the proud distinction of the American 
Government, not to be overlooked while scholars ask for more, that its for- 
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eign office has always published more and more trustworthy correspondence 
than has been published by any other Government. 

In response to the requests which were made last year and in accordance 
with the provisions of the new budget which becomes effective on July 1, 1929, 
the Department will inaugurate some time during the next fiscal year, the 
initial date being dependent on the securing of additional personnel, a weekly 
documentation series which will include, on the one hand, a serial publication 
of the press releases which now appear only in mimeographed form and, on 
the other, a selection of official documents of the sort which have never been 
confidential in character but which have not been published by the news- 
papers owing to lack of space. It may prove practical to include in the doc- 
umentation series from time to time summary reports with reference to in- 
ternational conferences and other international affairs. One wonders 
whether, when this information has been conveyed to the public in the docu- 
mentation series, there will remain a great deal which should in addition go 
into an annual yearbook, or an annual “report’’ to use the word upon which 
Professor Hudson is so insistent. If there proves to be material of this 
character sufficient in volume to justify a yearbook, I am confident that 
there will be no objection by the Department to its preparation and publi- 
cation. 

The Department is now, or will be in the next fiscal year, in a position to 
inaugurate the editing of a new set of treaty volumes. It is proposed to 
prepare new treaty texts by reading back to the original treaties in every 
case and by the verification of all information with reference to signature, 
action by the Senate, ratification and exchange of ratification, and procla- 
mation. It is proposed to check all translations. It is expected that there 
will be added, either in the form of footnotes to each treaty or in the form of 
notes at the end of one of the volumes, references to relevant diplomatic cor- 
respondence, congressional action, court decisions and other official sources 
which will enable the student of the treaty to understand its present status 
and the interpretations which have been placed upon it. One does not need 
to remind lawyers that this is a very delicate subject where accuracy and 
precision are not more needed than learning and discretion. It is hoped 
that the volumes when completed will find a worthy place on the shelf with 
Moore’s Digest and Moore’s Arbitrations, which, you will recall, were 
similarly published through the Department of State. 

As you will note from the report of Mr. Dennis, the Department has 
been meeting with some obstacles in securing the conditions which are be- 
lieved to be necessary for the accomplishment of this work. I infer that the 
Society of International Law will be intolerant of anything but first grade 
work on this important project. 

There are many other publication projects which one would like to 
recommend to the Department of State. It would be of considerable as- 
sistance to students of international law for the Department to republish and 
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bring down to date the old historical Register which appeared as a part of the 
Register of the Department in 1874, although part of the information is now 
to be found in the Register issued annually. An index to Foreign Relations 
covering the years from 1899 to date is urgently needed. If it is well done, 
it will be practically a syllabus of international law. It can not be trusted to 
unlearned or inexperienced hands. There are a very considerable number of 
documents relating to the work of claims and arbitration commissions since 
1912 which should be republished and made available to the student of in- 
ternational law. The need is the more urgent by reason of the arbitration 
treaties and the multilateral pact for the renunciation of war. When na- 
tions renounce war as an instrument of international policy and enter into 
contractual relations to adopt the methods of arbitration and conciliation, 
then the shelf full of books which contain the body of learning necessary for 
the settlement of these questions by law replaces, measurably, the battleship 
and the siegegun. The shelf full of books costs less but it does cost something. 

Recently, as you are aware from the correspondence with President 
Nicholas Murray Butler of the Carnegie Endowment for International 
Peace, which was printed in the Hearings on the State Department Appro- 
priation Bill last winter, there has been discussed a project, monumental in 
its conception, to initiate by private enterprise the publication or republica- 
tion of the entire diplomatic correspondence of the United States from the 
days of the Continental Congress. There is a real need for such a publica- 
tion. There are vast areas of American diplomatic correspondence which 
are now accessible to the student only in the stuffy and crowded rooms of the 
archives of the Department of State. For the period between 1829 and 1861 
when there were hammered out all the fundamental principles of American 
foreign policy which are being applied today, there was no systematic pub- 
lication of diplomatic correspondence. The Congressional documents in 
which some of this correspondence was published are now available only in 
the relatively few libraries which can proudly boast a complete set of Con- 
gressional documents. The editing of ‘Foreign Relations of the United 
States” varied in quality from year to year and not every volume can claim 
that it had editorial attention comparable with that which John Bassett 
Moore gave to Foreign Relations, 1898, after he returned from the Confer- 
ence of Paris. There are important omissions in so many volumes, and the 
older volumes in the series are now so difficult to obtain, that there is justifi- 
cation for the republication of the series. One might argue that this is a 
duty which the Department of State should undertake. Perhaps it is, but 
it is not practical for the Department to undertake it now nor does it appear 
likely that the Congress ever would be willing to authorize such a gigantic 
publishing program. It is, therefore, not only significant of the new age in 
which we live but a matter of great satisfaction that there are in this rich 
land of ours private organizations which are competent and willing to under- 
take such projects. 





62 


In conclusion, may I beg, on behalf of the Department, for a spirit of 
moderation which will be alike in keeping with the character of lawyers and 
of scholars. These large projects to which the Department is already com- 
mitted can not be done quickly and at the same time done well. It should be 
remembered that the Department of State is primarily engaged not in the 
writing but in the making of history. The publication program must al- 
ways be kept in its true relation to the major task. In recent years the staff 
which undertakes this work has been expanded more rapidly than any other 
piece of machinery in the Department and the expansion is likely to con- 
tinue. It would be deplorable, indeed, if it were expanded so rapidly that it 
becomes actually an interference with the other functions of the Department. 
Its work will be unsatisfactory if the new machinery is not given an oppor- 
tunity to “wear in” as the mechanics warn us with reference to the new car. 
In launching the new program the Department is building for the future and 
if it continues to merit and to have the solid support of the Society of Inter- 
national Law, so that the program once adopted may be sustained from year 
to year and even slowly expanded, there seems to be no reason why in ten 
years the students of international law may not have at their command every 
necessary literary resource for the prosecution of their studies and the dis- 
charge of their duties. 

Mr. Witu1aM C. Dennis here took the chair. 

Chairman Dennis. Ladies and gentlemen, I would much prefer dis- 
cussing the very interesting paper we have had from Mr. Dennett than read- 
ing the formal report which I have to present to you; but I trust we shall 
have time for the discussion of all these papers after we are through with the 
formal program. 

Moreover, I should very much prefer talking off this report rather than 
reading it, but having, as a member of the Program Committee of this 
Society for many years, made myself something of a nuisance by insisting 
that reports of committees be written out and presented in formal shape, | 
feel that I ought to live up to my own doctrine in that connection. 

This is a report of the Committee of the American Society of Inter- 
national Law on the Enlargement of the Scope of the Publications of the 
Department of State, and is signed by all of the members of the Committee 
except Mr. Butler. Mr. Butler I am sure would concur with us in this 
report, as he has in all of the work of the Committee, but he has been un- 
fortunately out of town for the last few days on matters beyond his control 
and it has not been possible to present the report to him for signature in 
its final form. I have no doubt that he will sign it as soon as he has the 
opportunity to do so.’ 


1Mr. Butler returned to the city in time to be present at the meeting of the Execu- 
tive Council of the Society later on in the day and signed the report at that time. 
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REPORT OF SPECIAL COMMITTEE ON ENLARGEMENT 
OF THE SCOPE OF THE PUBLICATIONS OF THE 
DEPARTMENT OF STATE 


By Wituram C. DENNIS 
Of the Bar of the District of Columbia 


Your Committee on the Enlargement of the Scope of the Publications 
of the Department of State appointed by the President of the Society under 
the resolution of the Executive Council adopted at the annual meeting in 
1928 respectfully submits the following report: 

The American Society of International Law, owing to its constitution 
and purpose and the wide geographical distribution of its membership which 
makes it impracticable for more than a small percentage of its members to 
attend the annual meetings, has rarely if ever felt at liberty to take any 
position which involves committing its membership upon matters of current 
policy or with respect to the merits of legislation pending in Congress. In 
the present instance the Executive Council felt at liberty to depart from this 
practice and assume a positive position in support of proposals which it be- 
lieved to be not only in the interest of all the members of the Society but of 
the entire country. It is believed that this action will meet the universal 
approval of the membership, but in view of its exceptional nature it is deemed 
proper that the steps taken by your Committee under the resolution of the 
Council be set forth for the record in somewhat greater detail than might 
otherwise be thought necessary. 

The events immediately leading up to the appointment of your Com- 
mittee were as follows: 

As a result of a discussion initiated by an able and interesting paper 
prepared by Professor Manley O. Hudson of Harvard University Law 
School! the Third Conference of Teachers of International Law which met in 
Washington April 25-26, 1928, unanimously adopted the following resolution: 

Resolved, That the Director of the Conference of Teachers of 

International Law be, and he is hereby, authorized to appoint a com- 

mittee to confer with the President of the United States, the Secretary 

of State, and the appropriate committees of the Senate and House of 


Representatives, concerning the enlargement of the scope of the publi- 
cations of the Department of State.? 


The Conference also referred to the Committee with its approval as embody- 
ing the general sense of the meeting a resolution prepared by its Committee 
on Publications, of which Professor Borchard, of Yale University Law School, 
was Chairman, embracing the following points: 


1“The Department of State and the Teaching of International Law and International 
Relations,” Proceedings, Third Conference of Teachers of International Law, pp. 32-52; 
170-177. 

? Proceedings, Third Teachers’ Conference, pp. 157-159. 
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1. That the Press Releases be printed, published serially and 
distributed and placed on sale by the Superintendent of Documents of 
the Government Printing Office; 

2. That serial publications be issued in pamphlet form, of diplomatic 
correspondence, official reports of American delegates to international 
conferences and of the proceedings of and documents connected with 
such conferences at frequent intervals, and that there be as liberal a 
publication of such official documents as is consistent with the public 
interests; 

3. That the publication known as Foreign Relations be brought up 
to date as rapidly as possible; 

4. That the cases and counter-cases and the oral arguments of all 
arbitrations to which the United States is or has been a party since the 
Fisheries Arbitration, 1910, be published by the Department of State; 
and that this practice be adopted as to the future; 

5. That appointments made under treaties to which the United 
States is a party be published; 

6. That hearings before the House Committee on Foreign Affairs 
or the Senate Committee on Foreign Relations be published in Con- 
gressional numbered documents and be placed on sale by the Superin- 
tendent of Documents; 

7. That a periodical catalogue of Government documents relating 
to our international relations be published by the Department of State; 

8. That the treaties, conventions, executive agreements, including 
postal conventions, protocols or exchanges of notes resulting in agree- 
ments to which the United States has been a party be published by the 
Department of State in an exhaustive and authentic edition, annotated 
and indexed as completely as possible; 

9. That, in view of the necessary brevity of the report on foreign 
relations in the President’s Annual Message, the Secretary of State be 
urged to submit to the President an annual report of the Department of 
State and of the foreign relations of the United States; 

10. That the personnel of the Division of Publications of the De- 
partment of State be expanded to meet these requests for information on 
our international relations and that adequate facilities and appropria- 
tions be supplied for this purpose; 

11. That the Chairman of the Joint Committee on Printing and 
the Public Printer be requested to codperate in making available to the 
public and to professional students in adequate editions the information 
herein requested; 

12. That the paper of Professor Manley Hudson entitled ‘‘The 
Department of State and the Teaching of International Law and Inter- 
national Relations’ be submitted to the Secretary of State and other 
interested officials.* 


The Director of the Teachers’ Conference, Professor Edwin D. Dickin- 
son of the University of Michigan Law School, appointed the following 
Committee to carry out the foregoing resolution: Mr. Roland 8. Morris, of 
the University of Pennsylvania, Chairman; Mr. Borchard, of Yale; Mr. 
Wright, of Chicago; Mr. Stanwood, of Bowdoin; and Mr. Colegrove, of 





3 Proceedings, Third Teachers’ Conference, pp. 154-155, 159-160. 
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Northwestern.* This Committee was sympathetically received by President 
Coolidge and Secretary Kellogg and as a result of its representations the 
Department of State presented a supplementary estimate of $42,420 to the 
Director of the Budget, which, however, failed of approval at that time be- 
cause it was not considered a proper deficiency item. 

In the meantime, immediately following the conclusion of the Teachers’ 
Conference, occurred the meeting of the American Society of International 
Law for 1928. Many members of the Teachers’ Conference are members of 
the American Society of International Law and were present at the annual 
meeting of our Society. 

The Executive Council of the American Society of International Law 
unanimously adopted the following resolution: 

Resolved, That the American Society of International Law sympa- 
thizes with the general purpose and object of the brief resolution concern- 
ing the enlargement of the scope of the publications of the Department 
of State adopted at the Conference of Teachers of International Law re- 
cently held in Washington, and that the President of the Society be re- 
quested to appoint a committee to codperate with the committee ap- 
pointed by the Teachers’ Conference to effectuate the purpose of this 


resolution, and that all matters of detail be left to the sound judgment 
of the committee.® 


This resolution was supported by the President of our Society in some 
characteristically happy and helpful remarks which he made on behalf of 
publicity for the work of the Department of State at the annual banquet of 
the Society in the presence of Secretary Kellogg. Thereafter the President 
of the American Society of International Law appointed the following Com- 
mittee to act under the resolution of the Executive Council: Mr. William C. 
Dennis, Chairman; the Honorable Henry W. Temple, and Mr. Charles Henry 
Butler. 

At the time of the appointment of your Committee the Director of the 
Budget had already ruled against the inclusion of the items in which we were 
interested in a deficiency appropriation as recommended by the State De- 
partment and the deficiency appropriation bill was then on its way through 
the House. The only thing which could be done at that stage, therefore, 
was to appear before the Appropriations Committee of the Senate. This 
your Committee did through the Honorable Henry W. Temple, who ap- 
peared before the proper Sub-Committee, submitted an appropriate amend- 
ment, and put into the records of the Committee the remarks of your Presi- 
dent on this subject at the annual banquet of the Society in 1928, to which 
reference has already been made.’ It was realized that it was too late to 
accomplish anything at this time but the courtesy of the Sub-Committee of 

4 Proceedings, Third Teachers’ Conference, p. 162. 
5 Proceedings, American Society of International Law, 1928, pp. 165-166. 


6 Hearing before the Sub-Committee of the Committee on Appropriations, U.S. Senate, 
70th Cong., Ist Sess., on H. R. 13873, pp. 53-54. 
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the Senate in giving us a hearing and allowing the record to be made up was 
much appreciated. 

When the time came for submitting the regular estimates for the fiscal 
year 1930, the Department of State submitted estimates in the sum of $77,- 
620 for the purpose of carrying out three of the more important and pressing 
items of our program, namely (1) a regular serial publication of documents 
relating to international affairs, (2) bringing the volumes of Foreign Rela- 
tions of the United States reasonably up-to-date, and (3) getting out a new, 
complete, and scholarly edition of the treaties of the United States. 

As a result of a general cut in the estimates for all the departments 
initiated by the Director of the Budget it became apparent that these items 
would necessarily have to be eliminated unless a further allowance could be 
obtained from the Bureau of the Budget, and your Committee therefore 
asked and received permission to appear before the Director of the Budget 
in support of the appropriation asked by the Department of State. 

In this hearing your Committee not only sought and received the codp- 
eration of the Committee of the Teachers’ Conference, two members of which 
—Messrs. Stanwood and Colegrove—were present at the hearing, but it also 
sought and obtained the generous coéperation of various officers and mem- 
bers of your Society who had not originally been designated as members of 
your Committee. The Director of the Budget, General Lord, received us 
most courteously and heard us most patiently. He had originally assigned 
an hour and a half for the hearing, but when it became apparent that the 
subject could not be presented during that time as we wished to present it he 
was good enough to grant us an additional two hours in the afternoon, thus 
virtually devoting an entire day to the hearing upon these relatively small 
items. The following gentlemen personally took part in this hearing: Dr. 
James Brown Scott, Mr. George A. Finch, Mr. Lester H. Woolsey, Mr. Fred- 
eric D. McKenney, Professor Charles E. Hill, Professor Kenneth Colegrove 
and Professor Daniel C. Stanwood and the Chairman of your Committee. 
Communications in support of the representations of your Committee were 
presented from the Honorable Charles E. Hughes, the Honorable Robert 
Lansing (this must have been almost Mr. Lansing’s last active service), Mr. 
Charles Henry Butler, and Professors Hudson, Borchard and Wright. The 
record of the proceedings of the American Society of International Law for 
1928, the Third Conference of Teachers of International Law, and two edi- 
torials in the July, 1928, Journal of the American Society of International 
Law’, were put into the record. 

The Honorable Wilbur J. Carr, Assistant Secretary of State, was present 
at the hearing and manifested a most sympathetic and helpful attitude in ex- 
plaining the questions involved to Director General Lord. 

At the conclusion of the hearing General Lord reserved his decision. 


7 Message of the President of the United States transmitting the Budget for the Service 
of the Fiscal year ending June 30, 1930, p. A131. 
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When it was announced it appeared that he had recommended the allowance 
of $49,720 for the items in which our Society is interested and this was the 
amount carried by the budget transmitted by President Coolidge to Con- 
gress.® 

Your Committee desires to place on record its grateful appreciation of 
this action on the part of the Director of the Budget, General Lord, and 
President Coolidge taken at a time when the Bureau of the Budget was en- 
gaged in a drastic downward revision of the departmental estimates in order 
to avoid the possibility of a deficit for the next fiscal year. 

Although your Committee felt that there was good reason to hope that 
the amount allowed by the Bureau of the Budget would be substantially ac- 
cepted by Congress, it nevertheless felt that it was proper that it should 
follow up the matter by appearing before the Sub-Committee of the Appro- 
priations Committee of the House of Representatives in charge of the State 
Department appropriation, and accordingly Professor Hill, representing the 
Teachers’ Conference, and the Chairman of your Committee representing 
this Society, appeared before the House Sub-Committee and were given a 
most courteous and satisfactory hearing. By good fortune your representa- 
tives were privileged to hear a large part of the statement of Secretary Kel- 
logg before the Committee, including that portion of his statement referring 
to the items in which the Society is particularly interested. The remarks of 
the Secretary upon the question of the desirability of proper publicity for the 
doings of the Department really left little for your representatives to say.° 
Assistant Secretary Carr and Mr. Tyler Dennett, then Chief of the Division 
of Publications of the Department, now Historical Adviser of the Depart- 
ment, also appeared before the House Committee and made strong state- 
ments in support of the items in question.’ 

As a result of these hearings, Congress approved and appropriated the 
items requested making, however, a small undistributed reduction in the 
general salary appropriation for the Department of State. The State De- 
partment has allocated $4,000 of this reduction to the items dealing with the 
enlargement of the publications of the Department. As a result the appro- 
priation bill as finally enacted into law carried, in addition to existing ap- 
propriations, an increase in the appropriations for the publications of the 
Department of State for the fiscal year 1930 of $45,720. This additional 
appropriation it is believed may be fairly said to be due to the combined 


8“An Annual Report by the Secretary of State—a Suggestion,” an editorial by Pro- 
fessor Manley Hudson of the Editorial Board of the Journal, AMERICAN JOURNAL OF INTER- 
NATIONAL Law, 1928, Vol. 22, p. 624; ‘“‘Enlargement of the Publications of the Department 
of State,” an editorial by Mr. George A. Finch of the Editorial Board of the Journal, ibid., 
p. 629. 

* See testimony of the Secretary of State, Hearings before the Sub-Committee of the 
House Committee on Appropriations in charge of the State Department appropriation bill 
for 1930, 70th Cong., 2nd Sess., pp. 1-12. 

10 Tbid., pp. 58-68. 
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efforts of all interested parties in and out of the Government growing out of 
the initiative of the Teachers’ Conference and this Society at their meeting 
last year. 

It is clear that the appropriation which has been made for the fiscal year 
1930 will need to be renewed and increased from year to year if a proper pro- 
gram of publication of documents bearing upon international relations is to 
be maintained by our Government. In particular your Committee believes 
that in addition to the three major items to which the present appropriations 
is to be devoted there should be begun the systematic publication in per- 
manent form of the arbitrations of the United States. There are no less 
than five international claims commissions (including the War Claims 
Arbiter) to which the United States is a party actually or constructively sit- 
ting in Washington at this time. All of these commissions are rendering 
decisions from time to time. These decisions must of necessity be printed 
for the use of the judges who render them and the Government agents and 
counsel who argue them. It is believed that it would not cost, relatively 
speaking, a great deal more if these sporadic and ephemeral publications 
were supplemented by permanent volumes appearing from time to time 
forming a regular series of international arbitral decisions in which the 
United States is concerned either as a party or through the participation of 
an American official as arbitrator,—a series comparable to the reports of the 
United States Supreme Court. If this publication were enlarged by includ- 
ing abstracts of the arguments of the parties and in important cases suitably 
edited quotations therefrom, the expense would of course be increased, but it 
is believed that if the editorial work were intelligently done the value of the 
series would also be more than proportionately increased. It is believed 
that the expense involved in initiating such a publication of the arbitral deci- 
sions of the United States would be well worth while. There are other sug- 
gestions contained in the longer resolution submitted to the Teachers’ Con- 
ference which should receive attention as the exigencies of the public service 
and of the public purse permit. 

Your Committee respectfully submits the following recommendation: 

That the Committee on the Enlargement of the Scope of the Pub- 
lications of the Department of State be continued in being under the 
resolution adopted by the Executive Council at the annual meeting of 

1928, and be authorized to continue to coéperate in its discretion with 

the Committees of other Societies appointed for a similar purpose," 

and be further authorized to add to its membership from time to time as 
the exigencies of the situation with respect to hearings before the legis- 
ative and executive departments of the Government may require. 


11 Tt might be added in this connection that it has been arranged to hold a joint meeting 
of the Committees of the various Societies for the Enlargement of the Scope of the Publica- 
tions of the Department of State tomorrow, April 26. It is expected that this meeting will 
be attended by members of the Committees appointed by the Third Teachers’ Conference 
of International Law, the American Political Science Association, the American Historical 
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There is appended hereto a letter from the Honorable Wilbur J. Carr, 
dated April 20, written in response to a request from the Chairman of your 
Committee, stating in some detail not only the figures with respect to the 
amount which has been appropriated, but the allocation of the proposed 
expenditure of this amount for the fiscal year 1930. 

I ought perhaps also to call your attention to the fact that there 
is, in accordance with the program, a call for a joint meeting of the Com- 
mittee of this Society (if this Society’s Committee is to be continued) and 
similar committees of various other societies, the Conference of Teachers 
of International Law, American Political Science Association, American 
Historical Association and the Association of American Law Schools, for 
tomorrow morning at nine o’clock in the board room of the Carnegie 
Endowment for International Peace. 

You see this movement started at the meeting of the Teachers’ Con- 
ference a year ago has already acquired considerable momentum, and if time 
permitted, I could quote various articles which have appeared in the daily 
press, magazines and various publications, all of which have grown out 
of this same movement. 

I wish now to conclude what I have to say by reading Mr. Carr’s letter, 
which gives an authoritative statement of the official statistics: 


April 20, 1929. 


My dear Mr. Dennis: _ 
In response to your inquiry in regard to the budget recommended 


by the Department and the appropriations obtained thereunder for the 
expenses of carrying out the program of bringing the Foreign Relations 
up to date, publishing a new edition of treaties to which the United 
States is a party, and of publishing regularly documents relating to 
international affairs, in all of which, the American Society of Interna- 
tional Law has shown so much interest, I take pleasure in submitting the 
following: 

The Department recommended to the Bureau of the Budget for the 
fiscal year 1929 an additional amount for the purposes indicated of 
$8,300. The estimate was not approved, and therefore did not go to 
Congress. 

As will appear from the hearings before the Sub-Committee of the 
House Committee on Appropriations, the Department recommended as 





Association, the Association of American Law Schools, and by the members of the Commit- 
tee of this Society provided the continuance of this Committee is authorized by the Society. 

See on the general subject with which this report is concerned the following: ‘Present 
Interest in Foreign Affairs and the Department of State’s Publication Facilities,’ an editorial 
by Mr. George A. Finch, Recording Secretary of the American Society of International Law, 
AMERICAN JOURNAL OF INTERNATIONAL Law, January, 1929, p. 121; “Expansion of the 
Publications of the Department of State,’”’ by Professor Kenneth Colegrove, of Northwestern 
University, member of the Teachers’ Conference Committee, AMERICAN PoLiticaL ScIENCE 
Review, February, 1929, Vol. 23, No. 1; ‘Government by Secret Diplomacy,” by Professor 
J. H. Wigmore, Itutrnois Law Review, March, 1929, Vol. 23, pp. 689-694, and various edi- 
torials in the daily press. 
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necessary for carrying out the program indicated for the fiscal year 
1930, the sum of $77,620, in addition to the amount already provided, 
of which $51,620 was for personnel and $26,000 for printing. The 
Bureau of the Budget approved only $39,720 for personnel and $10,000 
for printing, or a total of $49,720. Congress, however, made an undis- 
tributed reduction in the general salary appropriation for the Depart- 
ment of which $4,000 may be chargeable to the additional amount pro- 
vided for the publishing program, leaving actually $35,720 available for 
personnel, and $10,000 for printing, or a total of $45,720 in addition to 
existing appropriations for the publication work of the Department for 
1930. 

The estimates of the Department for personnel for this work in- 
cluded three researchers at a rate of $4,600 per annum. This rate of 
a planes has been duly approved by the Personnel Classification 

oard. 

The estimates also included an editor of treaties at an annual 
compensation of $6,500. The Personnel Classification Board has not 
been willing to approve an annual rate of compensation of more than 
$5,600 for that position. 

The estimates also included an assistant chief of the office of the 
Historical Adviser at an annual rate of compensation of $5,600. A 
request to the Personnel Classification Board for the classification of 
that position has been deferred pending the action of the Board upon an 
appeal from its decision upon the proper classification of the position of 
the Historical Adviser. The Department asked that that position, 
under its old title of Chief of the Division of Publications, be allocated 
to Professional and Scientific Grade VIII with an annual compensation 
of $8,000. The Board allocated this position to Grade VI with a 
salary of $5,600. It is from this decision that an appeal is being taken 
by the Department. 

It is hoped that with the additional $45,720 thus provided for the 
fiscal year 1930, the Department may be able during that year to make 
very substantial progress in carrying out the project in which the So- 
ciety has shown such a deep interest. 

Very sincerely yours, 
(Signed) Witsur J. Carr. 


We have, next in order on the program, a round-table conference on 
publications for the study of international law, governmental and non- 
governmental, which is to be conducted by Professor Hudson, of the 
Harvard Law School. I take it that during or after that round table we can 
have a discussion of all of the matters which have been laid before you this 
afternoon. I thank you for your attention. 
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ROUND-TABLE CONFERENCE ON PUBLICATIONS FOR THE 
STUDY OF INTERNATIONAL LAW, GOVERNMENTAL 
AND NON-GOVERNMENTAL 


Professor MANLEY O. Hupson took the chair. 

Chairman Hupson. Ladies and gentlemen, in beginning our round- 
table on documentation concerning international law, I am sure you would 
like me to thank Mr. Tyler Dennett for his kindness in coming here this 
afternoon and giving us such a very hopeful and very encouraging account 
of the program of the Department of State. I think all of us ought to 
congratulate Mr. Dennis also on the splendid work which he has done as 
Chairman of the Committee which has just made this excellent report. 

I conceive the object of our round-table to be this, to exchange ideas for 
our own guidance as to the nature of the documentation which we need as 
students of international law, as to the present deficiency in our situation 
with reference to our opportunities to supply ourselves with that documenta- 
tion, and as to a program which we should like to see adopted for the future. 

In the first place, I think we have had in the last few years a decided 
change with reference to the use of documents. Documents are being very 
much more used by students than they were a few years ago. Some people 
are making it their job to have on hand the documents which will enable 
them to speak authoritatively, and one of our tasks, it seems to me, is to set 
quite firmly for ourselves the standard of a first-hand knowledge on the part 
of anybody who is going to speak or write concerning any question of inter- 
national law. 

Now I am afraid the indictment that Mr. Tyler Dennett brings against 
us is in some measure true, that we really do not want the documents that we 
say we want. He says our demand for certain documents is small. Well, I 
think his figures do not quite bear out that statement. If the Government 
prints five hundred copies of a document on the Mandate of Palestine and 
sells one hundred and fifty, it seems to me they are doing very well. That 
document will continue to sell for some time to come. It is a very important 
thing that one hundred and fifty people in this country should be supplied 
with the documents they need for following our current international affairs, 
and without that supply I think the Department of State is never going to 
have the general popular understanding of its work which it ought to have. 

What kind of documents is it that we want, and how do we want them? 
In the first place, it seems to me that we want to receive the documents 
promptly. We do not want to have a thing happen within our field about 
which we are unable to talk because we do not have the documents. Last 
year I was very much interested in the Havana Conference which adjourned 
in February. A great deal of popular interest prevailed at the time. I was 
unable to take any part in the discussion of the work of the Havana Con- 
ference because I did not have and could not get the documents in the period 
in which the Havana Conference was the topic of popular interest. 
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In the second place, I take it, we want the full text of the document. 
We do not care to be supplied with anybody’s precis; we do not want a 
summary that may be published in the American Journal of International 
Law. If possible we want to get the text and do the cutting for ourselves. 

In the third place, I take it we would like the document to be citable, 
something that we can refer to, something with a title that easily lends itself 
to a footnote or to a classification in our own libraries. 

In the next place, it seems to me we want documents of serial complete- 
ness. We want to be able to know, when we have a document in our hands, 
what its place is in the publication of documents relating to that subject. 

Now I have no desire to criticize anybody, and I am going to address 
myself, and ask that all of us address ourselves, to questions in general. 
But take, as an example, a very useful document published some time ago by 
the Department of State. We are all most grateful, I take it, for the docu- 
ment entitled General Compact for the Renunciation of War. That is a 
very useful document, but it has on it no mark whatever that will tell us 
where it belongs in any kind of series, and I do not know whether a later 
document has superseded it, I do not know what went before it, I have no 
way of referring to it to bring my own knowledge up to date. It is only by 
accident that I know about the document in the first place. It is only by 
accident that I may know that this document has not been superseded by 
some other document. 

Now I suggest that this is not the kind of document that we need in our 
work. We need something that can be cited easily, that has a serial number, 
so that we know that it is Number X of a series, that Number W will have 
preceded it and Number Y may be expected to follow it. 

In the next place we need documents of a permanent nature, documents 
that libraries do not have to bind. I do not know how your libraries are, 
but those that I have to deal with frequently lose documents that are not 
bound, and I think it is one element to take into account in planning any 
documentation to see to it that it is the kind of documentation which easily 
finds its place on the shelf. 

Now, about the supply of this documentation. All of us know that it 
costs money to have such documents. All of us know that it is a very diffi- 
cult job to edit them. All of us know that the people who are chiefly en- 
gaged in producing such treaties as the General Compact on the Renuncia- 
tion of War, have their minds occupied with the purposes of these negotia- 
tions, and cannot give attention to making the results of their work available 
to other people. So that the difficulties of editing are always very great. I 
have had something to do with the editing of the documents of the League of 
Nations, some of which some people find unsatisfactory. We must make 
it our job to criticize the editing of the documents in our field, so as to make 
sure that the editing is done to meet our needs. 

The distribution of documents is another great problem, and it is a prob- 
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lem which probably we may discuss this afternoon in the presence of Mr. 
Tisdel, Superintendent of Documents. 

I have invited several people to come to this round-table, thinking that 
we may perhaps want to ask them some questions: Mr. Tyler Dennett is 
here from the Department of State. I asked someone to come from the Pan- 
American Union, from the Carnegie Endowment for International Peace, 
from the World Peace Foundation, and from the Foreign Policy Association. 

I propose that we take as the first topic of our discussion the documenta- 
tion of international tribunals. How far is it satisfactory? What would we 
like? What do we lack? What might be done to improve the documenta- 
tion of international tribunals? 

Take first the Permanent Court of International Justice. Are there 
any features of its documentation that we should like to see remedied? I 
personally believe that the Permanent Court of International Justice is the 
best documented institution I know of anywhere. I think its various series 
have been very useful indeed. It publishes more of its material than any 
other international institution that I know about. 

Take the awards of the Permanent Court of Arbitration. Doctor Scott 
gave us a very excellent collection of those awards. Mr. Wilson gave us 
another. But I find the documentation of the Permanent Court of Arbitra- 
tion very unsatisfactory. In the first place, you cannot buy its documents 
easily. In the second place, they are not in series. I should like to see 
something done to see that the future publications of the Permanent Court 
of Arbitration are improved. 

In the third place, take the international claims tribunals unconnected 
with the Permanent Court of Arbitration or the Permanent Court of Inter- 
national Justice. Iam perfectly delighted with the suggestion Mr. Dennett 
and Mr. Dennis have made this afternoon that the Government of the 
United States should have a series devoted to the publication of the opinions 
and awards of international arbitration to which the United States is a party. 
Our situation is practically the same as that of the English lawyer before the 
publication of the law reports in England. It is practically the same as that 
of a New York lawyer in the early days of the jurisprudence of New York, 
when they had to depend upon fugitive, private reports. We need a govern- 
mental publication that would include in series, numbered as the reports of 
the Supreme Court are numbered, the awards and opinions of all of the in- 
ternational arbitrations and claims commissions in which the United States 
is a party. 

We have very excellent reports of the German-American Mixed Claims 
Commission. Its reports might be published, I think, with the arguments of 
counsel, as Mr. Dennis suggested, but certainly they are an improvement 
over anything we have had heretofore. But with reference to these we have 
great difficulty in that we cannot know what these reports are. We have no 
way of hearing about them. You cannot order them from anybody. I am 
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finding a great deal of difficulty in getting those opinions of the international 
claims commissions. I always have to write to somebody connected with 
the Commission and ask him to send mea copy The Government is placing 
them on sale now, but we ought to have, I think, in the Department of 
State, a serial publication of arbitral decisions, awards and opinions, and we 
ought to be able to know that we have a complete set. 

Now, as for the arbitrations and awards to which the United States is a 
party, I should like very much to see the Department of State publish a 
series of reports, arbitral reports, if you want to call them that, which would 
include not only those to which the United States is a party, but all others as 
well. I do not know why we should not publish a series including those of 
other countries. It is law that may be cited against us at any time, and 
why should we not have in one series all arbitral decisions and awards and 
judgments of arbitral tribunals all over the world, so far as they are pub- 
lished? Suppose Venezuela and Colombia have a claims commission or 
arbitration, how is it possible for us to get the report of that arbitration? 
Clearly it is a part of the stock and store of international law with which we 
ought to be dealing. 

So it seems to me that such a series of arbitral decisions ought not to be 
limited to those to which the United States isa party. We are sadly in need 
of some better facilities for keeping track of what our international courts 
are actually putting out. 

Now these are my random thoughts with reference to the documenta- 
tion of international tribunals. May we open that subject for discussion, 
and would anyone care to say anything about it? 

Professor Quincy Wricut. I would like to emphasize the very great 
importance of having all publication in series for the purpose of quoting. 
That document which Mr. Dennett spoke of, the Mandate of Palestine, is an 
example of documents not in series. It has had a very good distribution, 
considering that it is not in a series. I think that we can be certain that that 
document, had it been in regular series, would have had four or five times the 
distribution it has had, because, if you have such a series, every library that 
pretends to be of any research importance whatever on international affairs, 
would have that series coming to them regularly. 

I want to emphasize the point which Mr. Hudson made with regard to 
the great difficulty of those of us that have some responsibility for keeping 
our libraries up in current documents. When we have to look through the 
catalogues as they appear in the State Department for government publica- 
tions, it is a difficult job. I have no doubt some of you have great difficulty, 
as I do, in finding anybody in the regular service of our libraries, who knows 
how to look through a catalogue and find those things. I think it is of 
fundamental importance that the State Department publications be in 
series which can be described and will assure distribution. 

Chairman Hupson. I wonder if we could organize the discussion a 
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little bit. Does anyone care to speak on the subject of the documentation of 
international tribunals? 

Mr. Francis DeAx. With reference to Mr. Hudson’s proposal that 
arbitral awards should be published regardless of whether the United States 
was a party or not, I wish to call to the attention of the members the deci- 
sions of the mixed arbitral tribunals established under the peace treaties. 
These treaties provided for the establishment of a mixed arbitral tribunal 
between each of the allied and associated powers on the one hand, and 
Germany, Austria, Hungary, Bulgaria and Turkey, respectively, on the 
other. 

In consequence of these provisions almost fifty such tribunals were es- 
tablished, the majority of them are actually sitting, and these tribunals ren- 
dered, during the past eight years, several thousand decisions settling dis- 
putes involving questions of both international and municipallaw. Itseems 
to me that it would be very desirable to have these decisions available in this 
country; because they undoubtedly will be helpful at the present stage of 
arbitration, when we concentrate all our efforts towards clarifying the exist- 
ing international law, and when we endeavor to develop a traditional line of 
reasoning in the administration of international justice similar to that which 
has developed in the past in the jurisprudence of the several nations. 

Mr. Dennis. Just a word on that question of the series publication of 
arbitrations of other countries. Of course I would like to see that as much as 
anyone would, but, as a practical proposition, while we hope we can go back 
to Congress and get a little more money this year than last year, we can not 
expect to get a great deal more. 

If we could next year get enough money to start publication of the arbi- 
trations of the United States I believe, as a practical proposition, it would be 
a great forward step. I agree that what you say about these other arbitra- 
tions is true, but should they not be put in a separate series? 

Chairman Hupson. Weare talking about what we want. We are not 
talking about what any particular person is going to give us. 

Mr. Dennis. We have not started yet on the publication of the arbitra- 
tions of the United States. In regard to The Hague Court— 

Chairman Hupson. What is that? 

Mr. Dennis. The Permanent Court of Arbitration at The Hague. I 
prefer to call it The Hague Court. This court needs very seriously, in my 
judgment, the services of someone with the energy and enthusiasm and 
ability of Professor Hudson to organize the secretariat. It is thoroughly dis- 
organized, or unorganized, and the first difficulty about it is that its records 
are incompetently kept. 

Chairman Hupson. That is the Permanent Court of Arbitration? 

Mr. Dennis. Yes. It spends money every year; it has an Administra- 
tive Council, and officials, who, I assume, receive adequate salaries, but 
do they render a reasonable amount of service? When I was there last 
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you could not get from the Secretariat a decent translation from the French 
into the English language. That does not require a great deal of cerebration. 

A fundamental difficulty lies in the absolute control exercised by the 
Secretariat under the President of the Court for the time being over the 
official record. Matters are inserted or omitted in the official protocols 
according to the wishes of the President. Of course a party litigant has 
the right to go into open court and object, but the whole case is before the 
presiding judge who controls the record and one ordinarily does not like to 
risk too much on an objection to the record. Andso one suffers along with it. 
There is where we, in my judgment, could commence, to get a good record 
first, then get a good translation second, and then, thirdly, get it published. 

Chairman Hupson. What do you think of the documentation of the 
Permanent Court of International Justice? 

Mr. Dennis. So far as I am acquainted with it, it is good. 

Chairman Hupson. Has anyone else any suggestions to make? Mr. 
Wright? 

Professor Wricut. Let me suggest one important matter in reference 
to this question of arbitration. As I understood Mr. Hudson he had in 
mind a series of merely the awards. Of course the award is a small part of 
the documentation. You could probably publish all of the awards in the 
world in smaller space than would be required for the proper documentation 
of only one case. It seems to me that the entire documentation is very 
important, including the cases, the counter-cases, and the oral arguments. 
Of course it is useful to have that in connection with any judicial decision, 
but it is very important to have it in matters of arbitration. 

We have that all for the Permanent Court of International Justice. But 
in arbitrations it is practically impossible to get the arguments. I should be 
inclined to say that it is much more desirable that the United States should 
publish a complete documentation, including cases and counter-cases and 
oral arguments, of arbitrations to which it is a party rather than to embark 
upon a much more limited publication of other arbitrations. If you get it 
started in all governments, each one publishing a complete documentation of 
its own arbitrations, you would have at least started in the right direction. 

A Memser. I am not quite clear what your suggestion involves. I 
would like to have it clarified. When you spoke of the reports of claims 
commissions and arbitrations, had you in mind reports similar to State and 
Federal Reports of cases tried? 

Chairman Hupson. Yes. 

Professor Rotanp 8. Morris. The reporter’s summary, but not, of 
course, the record, and with a résumé of the argument, and then the decision? 
In other words, it seems to me we have a very practical question on which 
we might get the views of those who are here, and that is, What do we mean 
by these reports? I very much share, I think, the desire of all of you to 
start a movement which will result in the publication of arbitrations and 
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reports of mixed claims commissions in which the United States is a party. 
Clearly we could not go beyond that practically, and there is no use express- 
ing a desire that does not take into account practical considerations. 

I have been trying to visualize just what these reports will be, and I 
think it would be helpful to the committees that have the general subject in 
mind if we could clarify, before we move on to the next point, just what kind 
of report we would like to have. 

You know one of the difficulties that we are facing in this day and age is 
the increase of reports, State and Federal, which are burdening the libraries 
of the lawyer and the law libraries to an extent that is very threatening. 
We are endeavoring to obtain some abridgment of the law at the present 
time which will save us from the quotation of authorities and search for 
authorities through vast quantities of reports. Our Federal Reporter alone 
is growing now at a rate that is perfectly overwhelming. Now we must have 
in mind that with the vast amount of material that is likely to come along in 
the ensuing years, especially in arbitration and legal adjustment of interna- 
tional disputes, just what we would like to have that would satisfy us and our 
need without imposing upon our government burdens that would be very 
impracticable. 

And so I was wondering if we could all visualize just a series of volumes 
beginning with one, two, three and four, as you suggested, which would cor- 
respond roughly to our United States Supreme Court Reports, which, of 
course, implies that an authorized reporter would summarize the arguments, 
publishing by no means the full argument, and a statement of the facts, in 
the record. 

Of course in the Permanent Court of International Justice we have very 
much more, because that is an unusual situation. They are publishing for us 
the record, the decision, the argument, and a general report on all their mo- 
tions and other activities. I take it that we could not expect that from this 
first item on your list; that it would have to be more in the nature of reports 
that could be used and that could be housed reasonably and that could be 
published, and I think that the only contribution that we could make for the 
benefit of the Committee would be to try and agree what we have in mind. 

I am clear that beyond that it would be impossible to go, and to go that 
far is going to call for a considerable amount of money for the maintenance of 
an editorial staff for, as many of us believe, we are entering into an era where 
these arbitrations will be much more numerous than they have been in past 
times. 

Chairman Hupson... Mr. Morris, May I say in reply to that, I would 
like to see the Department of State have a series of publications known as 
international arbitrations. In that field we would have, say, Series I, 
which would give the awards of arbitral tribunals and the decisions of claims 
commissions. Some of those decisions are printed today at government 
expense. Mr. Dennis called attention to that in his report. But they are 
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not brought together in any kind of a series that is easy for us to cite, or that 
is easy to procure. How do you get the opinions of the Mixed Claims Com- 
mission between the United States and Germany? I notice in the latest 
weekly catalogue published by the Superintendent of Documents that there 
is a reference to the German Mixed Claims Commission. Mr. Tisdel, I 
would like to offer the general suggestion that those headings in the weekly 
catalogue should be changed so as to give a little more attention to arbitral 
awards. Just in the last year, Mr. Tisdel, you have been publishing a 
weekly list of selected United States Government publications. How many 
people here get that list, may I just ask? How many are receiving this 
weekly list? Can anybody be placed on the mailing list for that, Mr. Tisdel? 

Mr. TispeL. Anybody who requests it. 

Chairman Hupson. The publication began only a few months ago, 
and you may have now on your desk a selected list of government publica- 
tions. In addition to that, you have the monthly catalogue of United States 
public documents, do you not, Mr. Tisdel? 

Mr. TispEL. Yes, sir. 

Chairman Hupson. You do not have a general catalogue, do you? 

Mr. TispEL. Yes, we have a comprehensive catalogue at the close of 
any Congress that brings together all the departmental and congressional 
publications at the end of the year. 

Chairman Hupson. Is this catalogue free to everyone? 

Mr. TispEu. No; it is limited to two thousand, by Congress, and the 
rest are sold. 

Chairman Hupson. But the weekly list is free? 

Mr. TispEeL. Yes. 

Chairman Hupson. Here you have the German Mixed Claims Com- 
mission Decision Number 3 announced, but it ought to be published in a 
series, edited according to some style by the Department of State. If we do 
nothing more, let us publish the opinion and the award. If we go as far as I 
should like, I should publish the opinion, the award and the written docu- 
mentation with reference to an arbitration. The Permanent Court of 
International Justice does that. If we cannot go that far, let us go so far as 
to publish in one series the opinions and awards of the German Mixed Claims 
Commission. At the present time I have to order every single publication 
separately that contains the opinions of the German Mixed Claims Com- 
mission, and it is a very difficult matter for me to know when a decision has 
been handed down. It is a very difficult matter for me to follow them as 
they come out. If nothing more, I am asking for a series of arbitral reports 
which will enable us to have in hand the award, and whatever is published, 
of the Mixed Claims Commission, as they regularly come along. 

Professor Morris. But I again press my question. What do we really 
want? Do we want the report of that case? If we do, there is a vast 
number of cases before the German Mixed Claims Commission, which 
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would involve in each case somebody making a statement of the facts. It is 
obvious that all of those documents could not be published, nor would they 
be valuable. There are affidavits by the mile on various questions that 
relate to the facts. Somebody will have to take those documents and 
summarize them, as we do in our Supreme Court Reports, our State Reports 
and in our Federal Reports, and that, I take it, is what we are really wanting. 
Is it not a report based on the reports of our tribunals in our municipal law? 
That is my question, and it is a very important question, because, if we can 
determine that, we know our objective, and how much we need, both in 
money and in clerical service and time. I take it that would be immensely 
valuable, and all we could expect to get. It would bein series. It would be 
the whole opinion, and it would involve arrangements for summarizing the 
testimony in such a manner as to indicate how the question at issue arose, 
which is one of the important things we have in all our State Appellate and 
Federal reports. 

Professor Epwi1n D. Dickinson. I agree with Mr. Morris. I take it 
that we should emphasize the importance of skillful selection and editing in 
the publication of the proposed documentation. 

Chairman Hupson. Yes. 

Professor Dickinson. ‘Take, for example, the awards of the Permanent 
Court of Arbitration. The texts of the awards are easily available. 

Chairman Hupson. Where? 

Professor Dickinson. They may be secured from The Hague. 

Chairman Hupson. Readily? 

Professor Dickinson. Yes. 

Chairman Hupson. I have to write for them each time. 

Professor Dickinson. I have not found any particular difficulty in 
getting them. 

Chairman Hupson. But I have to write for them each time that an 
award is made. I do not know where to buy it anywhere. 

Professor Dickinson. I agree that there would be a great advantage in 
the systematic publication in series of these awards. But I wish to come 
back to the matter of selection and editing. The awards alone of the 
Permanent Court of Arbitration are of relatively little value. On the other 
hand, complete documentation for some of these cases would be of immense 
value. The complete documentation of the Savarkar Case, for example, 
including cases, counter-cases, etc., would be of real value in any law library. 
I doubt very much, however, whether the record of the Casablanca Case 
would be especially useful in a law collection. I think Professor Morris feels 
that there is some possibility of our starting out along the road on which we 
have probably travelled too far in our private law, in consequence of which 
we burden ourselves with documentation which is sometimes more volumi- 
nous than valuable. 

Some years ago I received Volume I of the Chinese Prize Court Decisions. 
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Apparently the Chinese Prize Court was anxious to make a showing, so it 
began the volume by publishing four separate reports of what was in sub- 
stance only one case. That sort of practice we certainly want to avoid. 
We have had too much of it in our private law. I should like to see the 
Chairman’s excellent suggestions carried through. I should like to have 
published if possible the international cases and arbitrations to which the 
United States is not a party as well as those to which it isa party. But Ido 
think that we should emphasize the importance of skillful, accurate, and 
discriminating editing. 

Professor WricuTt. It seems to me there is one phase of the problem 
that has not been sufficiently discussed, and that is the necessity, Mr. 
Chairman, of issuing whatever we find necessary to be issued in a series form 
rather than in a haphazard form, of loose pamphlets, hanging in the air, 
which we cannot find, many times, and of which we do not know. There 
is a remedy against that, I can assure you, even if the librarian were less 
informed than he is. He would in most cases not know what to do with 
such a publication when it comes. Shall it be classified and arranged on the 
shelf, if it is a pamphlet of ten pages, bound individually, or shall he assume 
that it is a serial of ten or twenty or thirty volumes? 

I wish to express my accord with the movement that these publications 
be issued in serial number. It would not only heip them to find them, 
but it would also relieve librarians. 

Professor Puituip C. Jessup. In view of our peculiar limitation in the 
way of securing funds, I think that we ought not to lose sight of the fact 
that Judge John Bassett Moore has in course of preparation a revised edition 
of his great work on arbitrations. The future availability of arbitral ma- 
terials in that publication should not be lost sight of in making plans for the 
future. I am not familiar with the details of the preparation of that work, 
but I understand that it will run into some forty volumes, and will be very 
inclusive in its scope. 

Chairman Hupson. It will not include the future arbitrations. 

Professor Jessup. No, but I say that is to be taken account of. 

I might also state that since Judge Moore has had wide experience in ar- 
ranging his digest, the Committee of this Society which is considering this 
question might find it profitable to have one of its members discuss the mat- 
ter with Judge Moore, and to obtain the benefit of his experience. 

Chairman Hupson. Our time is very limited. The next topic that 
I have to propose for discussion is the proceedings of international con- 
ferences. I think it most important that we should have at hand the full 
documentation of the various international conferences. I find it very 
difficult to get that documentation—extremely difficult. If the conference 
happens to be held at the capital of State X we have to write somebody 
in the foreign office of State X to get it. If the Government of the United 
States is represented, it very rarely publishes the proceedings of the con- 
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ference. If the conference is held in Washington, they may publish it. 
If the conference is held under the auspices of the League of Nations, we 
have now most excellent documentation. Certain criticisms may be made 
of it, I think, but it is a most excellent documentation. 

The United States was represented last week at the Conference on Coun- 
terfeiting of Currency in Geneva. The proceedings of that conference, in 
shorter or longer form, will soon be published by the Secretariat of the League 
of Nations. I would like very much to have the Government of the United 
States take those League of Nations documents and reprint them in this 
country for our circulation. League of Nations documents can be bought 
from the World Peace Foundation, but I see no reason why we should not 
have a better way and larger opportunity to be informed about the pro- 
ceedings of international conferences through government documents 
printed at slight expense. 

With reference to many conferences that are not held under the auspices 
of the League of Nations it is very difficult indeed to get a documentation. 
I have just assembled, after working a whole year, a documentation of The 
Hague Conferences on Private International Law. I was only able to as- 
semble it because I happened to have a friend in the Dutch Foreign Office. 

Take the conference now meeting in London on Safety of Life at Sea. 
It is not enough, I think, that we should have a report of the American 
delegates to such a conference. I feel that we ought to have available to us 
the records of the conference, and we ought to have them available through 
some source in this country to which we can easily turn. 

Mr. Denys P. Myrrs. I feel that the suggestion that any of these 
documents should be reprinted, unless it is a case of exhaustion, is not a good 
one. Librarians have a lot of trouble dealing with alternate editions, and 
these documents are not going to be circulated in sufficient quantities to war- 
rant twoeditions. That is, the first edition is not ordinarily going to give out. 

Chairman Hupson. Two publications by different people. 

Mr. Myers. Well, it is the same text. 

Chairman Hupson. The same text. 

Mr. Myers. My experience in circulating documents has been that it 
is much better to concentrate upon one text. It is much easier for us to 
know that there is at a given place or in a given series the text of a given 
conference and that that is the logical place to look for it, than to have two 
places between which to exercise a guess. 

We had an experience of that in connection with the mandate reports, 
the annual reports of the mandatory states on their management of the 
mandate. The state makes that report to the Council of the League of 
Nations. One year, five years ago, it was proposed to reprint those reports 
at Geneva. They found it very onerous to put the whole number of docu- 
ments through the press. 

Now, about sales, I can assure you that not a single copy more was sold 
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of two editions than there had been previously, or has subsequently, of a 
single edition. That situation lasted just one year. What might be more 
feasible, in order to make things better known or more easily obtainable, 
would be to have two or three stations from which you could get things. It 
might be possible to have the Department of State, let us say, or possibly 
somebody else, even the Superintendent of Documents, handle foreign 
documentation, in addition to such organizations as the World Peace Foun- 
dation. The Department of State did take an edition of the Proceedings of 
the Naval Conference at Geneva. That document was printed at Geneva, 
and came over to the Department of State for distribution in this country. 
It was not on sale, but had to be obtained by the hand-out system from the 
Department. The thing was short-printed, and then when that edition was 
exhausted and the Department had no money, it was printed as a Senate 
document, and is now available in that form. 

In the case of exhaustion, I think it is a good thing to have another 
string to your bow in order to keep a thing in print, but otherwise it is much 
better to concentrate on a single edition. 

Professor Jesse S. Rereves. Mr. Chairman, I agree very heartily with 
Mr. Myers, assuming the facilities of the League of Nations can be made use 
of without compensation, but on the matter of the proceedings of the Pan- 
American Conference, about which there is a difference of opinion, ap- 
parently, those proceedings are handled, as indicated, by the government in 
whose capital the conferences are held, they printing the proceedings. 

Chairman Hupson. Have they been yet printed? 

Professor REEvEs. Only one or two have. 

Chairman Hupson. I have not seen any of the proceedings of the 
Havana Conference of 1928. 

Mr. Myers. The Diario was printed at the time of the conference. 

Professor Rereves. Yes, that is true, but the Diario is not easily to be had. 
The Pan-American Union theoretically ought to publish all the conferences. 
It is the official organ of the International American Conferences. That, how- 
ever, would entail a financial burden upon the Pan-American Union which it 
is hardly likely that it could assume at the present time. It is not very 
likely, I think, that other Latin American states would be willing to con- 
tribute heavily for the documentation of all international American con- 
ferences, especially since in order to be official they would have to be pub- 
lished in four languages. That being the case, it is extremely unlikely, I 
think, that the immediate position of the Pan-American Union would per- 
mit such publication, and it would seem to be altogether reasonable that the 
United States should publish, at least in English, a complete documentation 
of every single international conference held in the western hemisphere. 

Professor Wricut. Mr. Chairman, I would like to emphasize the ques- 
tion Mr. Reeves just raised. Could not this society get in touch with some 
of the societies of the Latin American countries to see if we cannot enlist the 
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aid of the Pan-American Union. We have had some success with the State 
Department. It seems to me we are never going to have any satisfactory 
publication of documents of American conferences until it becomes the func- 
tion of the Pan-American Union to publish that material. 

The League of Nations secretariat publishes their material. The Pan- 
American Union is the obvious agency for the publication of material con- 
cerning Pan-American conferences. It does not seem to me that it would 
be an insuperable burden for these republics to start such a documentation. 
We might have to go over that a little bit with our Society of International 
Law and those of some of the Latin American countries, but possibly some- 
thing could be done. 

Chairman Hupson. That discussion opens up the next subject that I 
propose for consideration, namely, the procuring of treaty texts with ref- 
erence to, first, multipartite treaties. I find it very difficult, practically 
impossible, to know what conventions have been adopted by what states in 
many instances. 

Suppose, for instance, we take the document we had before us this 
morning. Suppose we want to know what ratifications have been deposited 
of the conventions adopted at Havana. There is no publication, so far as I 
know, to which we may turn. I had put in my hands yesterday the most 
exhaustive documentation that has been put out by the Pan-American Union 
dealing with that subject, in mimeograph form. I did not know it existed. 
The only way I could possibly know about it would be to write Dr. Rowe 
a letter. I cannot imagine a situation more unsatisfactory than the present 
situation with reference to those conventions. 

I am frequently using inter-American conventions. I simply cannot 
find out who has ratified them and who has not, where they are in force 
and where they are not. I cannot see how a lawyer can do business for 
people who have affairs in South America without having better facilities 
than we have now for knowing what of those multipartite treaties are in force. 

The Treaty Division of the Department of State has recently begun 
preparing a mimeograph bulletin. I very much hope that that will be used 
for the purpose of telling us from month to month what multipartite con- 
ventions have been ratified, by what countries, and where they are in force, 
and I think it is not too much to hope that in time the Department of State 
will publish that information. I now find it quite hopeless to try to deal 
adequately with these multipartite treaties, but yet they form a most im- 
portant field of international dealings. 

I had this situation to arise last fall. I had in my hand various texts 
of the International Convention for the Protection of Industrial Property 
which was signed at The Hague in 1925, in November. The text was at 
once published, in November, 1925, in La Propriété Industriel, in French. 
The British Government published almost immediately the proceedings of 
the conference. Our Government published nothing. 











84 


The British Government ratified the convention last May, and it came 
into force between seven Powers on the first day of last June. The British 
Government then published the text in English translation. Having all 
those texts before me I nevertheless wanted an American text. 

I said to myself, “I must, of course, have the text which our govern- 
ment recognizes to be the text of the convention.” I had various texts, 
but I wanted a text for use in the United States, and I wanted the text 
furnished me by the Government of the United States. Well, I thought 
there may be a little difficulty about it, since the United States had signed 
the convention but had not ratified it, so I wrote to the Patent Office and 
asked for the text of the convention. They wrote back that they had none 
for distribution. I then wrote to the Superintendent of Documents, and 
asked for the text of the convention, and he told me that the text which 
was printed for the use of the Senate was a confidential document, and my 
request had been referred to the Department of State. 

I then had a letter from someone in the Department of State saying 
that this convention had not yet been released for publication but was still 
under an injunction of secrecy under the rules of the United States Senate. 

Here was a convention signed by representatives of the United States 
in November, 1925, published in La Propriété Industriel by an international 
bureau which the Government of the United States helps to support, pub- 
lished in English by the British Government, actually put into effect, 
registered with the Secretariat of the League of Nations, and still, in Novem- 
ber and December, 1928, I, an American lawyer, am unable to get the text 
of that convention so as to know what the law is going to be the moment 
the Senate may decide to approve the treaty and the President may ratify it. 

Now it seems to me that is a very unsatisfactory situation, from our 
point of view. 

I have just published an article in the American Journal of International 
Law on the injunction of secrecy with respect to American treaties. The 
injunction of secrecy prevails under the Senate rule adopted by the Senate in 
the year 1800, and until a treaty has been released for publication by the 
Senate the text is not published in this country by our government. 

Surely in a case of this kind—and there are many cases of this kind—the 
text ought to be published by our Government even before the treaty may 
have been ratified. An American lawyer ought to know what is the text of 
this industrial property convention. There can be no reason for keeping it 
secret, because the text has been published already in many places in other 
countries. 

There has been a great attack in the Senate leveled against the rule 
about the secrecy of nominations. It seems to me that the same attack 
ought to be directed towards the rule covering the secrecy of treaties. There 
may be cases in which another government, being a party to a treaty, would 
not want the text published, but in the ordinary case I can see nothing to be 
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gained at all by this Senate rule, and I think the Department of State should 
exercise a discretion as to what should be published and what should not be 
published, rather than the Senate. In many cases the text of the treaty 
might be in our hands before the treaty has been ratified and actually put 
into effect. 

AMemsBer. Mr. Chairman, at present I find that the League of Nations 
series is inadequate. You cannot tell in every case whether or not a given 
treaty, bilateral or multilateral, has or has not been ratified by a particular 
state, even though it does publish annually a statement of progress of in- 
ternational cases, certain international cases, but not all international cases, 
and I would like to see the Society of International Law adopt a resolution 
requesting the Secretary of the League of Nations to publish as part of the 
League of Nations series some statement with regard to progress of all 
bilateral and multilateral treaties. 

Chairman Hupson. Is there any other discussion? 

A Memser. May I ask for a point of information just what is in the 
mind of the Chairman, going back to the early part of the discussion, inregard, 
for instance, to these decisions of arbitral tribunals and claims commissions 
that come out originally in some form, if notin serialform? What practical 
value would they be in libraries unless you arrive at a point where they are 
gathered together in volume form and indexed in some way? It would 
be almost, it seems to me, like trying to practice law with a shelf full of 
advance sheets of the United States Supreme Court Reports. You have 
no general index. You have no digest. If you left it to each individual 
library or each individual practicing lawyer to get up his own index, it would 
not correspond with that of another library. As a matter of citation it 
would hardly be of practical use. I am wondering what the Chairman may 
have in his mind as to how it would work out in practice. 

Chairman Hupson. The opinions of the German Mixed Claims Com- 
mission come out now very adequately indexed, and I take it that it would 
be the part of the editing of such a series to publish periodical indexing. 
It would be a simple matter, I think, to do that. 

Mr. Myers. May I make a remark on that in connection with the 
League of Nations proceedings? We are making every effort to establish 
a system by which those publications will be brought into volumes. They 
are necessarily issued in classifications, according to the exigencies of the 
moment, each piece identified by classification numbers. At the end of 
the year we hope there will be issued a series of title pages and contents, and 
perhaps an index, so that by a mere matter of library collation, a series of 
annual volumes could be placed on the library shelf, the library probably 
doing its own binding. From the fact that the title pages and contents 
would be made in a single office, the collation would naturally follow them, 
and all sets would be the same. 

A classical example is the publications of the German-American Mixed 


86 


Claims Commission which were issued in exactly that condition. Decision 
Number 1, pages 1 to 16; Decision Number 2, pages 17 to 48; and in the end, 
if you had a title page and contents and index, you could put on a binding 
put the whole in your library, and have a series. You would have a book. 

A Memser. What would you do in case you were trying to run down, 
years afterwards, a particular decision? Do we have a digest, we will say, 
like the United States Supreme Court decisions? 

Chairman Hupson. We shall have some international law digests in 
the course of a few years. 

Mr. Myers. I should say that would be a separate proposition. 

A MemsBer. Even under your scheme you would have to run down the 
subject in your individual set. 

Mr. Myers. Yes, there is always a lot of searching for needles in hay 
stacks, and a cumulative index would be a proposition to be got out every 
ten years or so. 

Chairman Hupson. Ladies and gentlemen, we have now exhausted, 
by ten minutes, the time allotted to this round-table. I shall declare this 
session closed, with the hope that our discussion will stimulate an interest 
in the matters we have considered. 

Mr. Tisdel, did you wish to say something to us? 

Mr. TispeEL. We all recognize that the Government is a poor advertiser 
and our office, in recognition of the fact, has tried to fill in the gap and to 
some extent we have been successful. 

We are now issuing a weekly list of selected publications which will 
enable one to keep very well posted as to the new publications being printed. 

Weare also accepting deposits and standing and continuing orders, which 
added feature to our service has proven quite popular. The thought has 
occurred to me during this meeting, which has been very interesting, that if 
the State Department could group the various publications that would be 
of interest to the Society of International Law, we would arrange to accept 
deposits with the understanding that publications of the character men- 
tioned could be forwarded as issued to those interested. It would not be 
possible to handle this class of publications on a subscription basis for the 
reason that they are irregular in size and are not published periodically. 
Service of this character would insure any one receiving the publication 
promptly as issued, without the necessity of checking over the various lists 
that are published from time to time. 

The facilities of our office are not adequate at the present time to care for 
a very large increase in business, but if what we are attempting to do is of real 
service to the Society and we have your support, and also the librarians of 
this country interested in our work, it is a big help in obtaining the necessary 
appropriations to carry on. 

Chairman Hupson. Ladiesand gentlemen, before adjourning this meet- 
ing, may I say that I think we are all very much indebted to the Superin- 
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tendent of Documents for the recent improvements in the facilities for the 
distribution of documents. 

What we very much need is to get all the documentation of our govern- 
ment into such condition that we can receive documents that interest us 
without having to hear about them and write for them in each particular 
case. I think the weekly catalogue now being published by the Super- 
intendent of Documents is a most useful service, and I am sure that all of us 
want to express to Mr. Tisdel our appreciation of his codperation. 

The meeting is now adjourned. 

(Whereupon an adjournment was taken until 8:30 o’clock p. m.) 





FOURTH SESSION 
Thursday, April 25, 1929, at 8.30 o’clock p. m. 


The President, Hon. CoarLtes Evans Hueues, took the chair. 

President Hucures. The meeting will come to order. 

Ladies and gentlemen, we are to have the pleasure of listening tonight to 
an address on “The Pact of Paris for the Renunciation of War: Its Meaning 
and Effect in International Law,” by Roland S. Morris, Professor of Inter- 
national Law, University of Pennsylvania, former Ambassador of the United 
States to Japan. 


THE PACT OF PARIS FOR THE RENUNCIATION OF WAR: ITS 
MEANING AND EFFECT IN INTERNATIONAL LAW 


By Rouanp 8. Morris 
Professor of International Law, University of Pennsylvania 


Mr. President and my fellow members of the American Society of Inter- 
national Law, no more interesting subject could be selected for our discussion 
this evening. The Committee on Program did full justice to my limitations 
when, with the conventional time warnings, they designated me to introduce 
the theme and then give way to those of our number who can speak with an 
authority that I would not dare to claim. 

At the outset we should recognize the limits which have been set for us. 
We are not asked to consider the diplomatic history of the Pact of Paris. 
That has been done with finality and skill by Professor Shotwell, who had 
unusual opportunities to know, at first hand, the development of the negotia- 
tions. Nor are we asked to discuss the political or psychological effects on 
international life or international relations of this profoundly significant 
multilateral treaty. Much has been and is being written from that point of 
view and very divergent opinions have been expressed. There are some 
deeply sincere and thoughtful persons who feel that the treaty viewed in its 
broader aspects represents little more than the formal legal expression of the 
prayer of countless generations, ‘‘Give us peace in our time, O Lord.’”’ The 
more widely held view as expressed by statesmen and publicists alike and as 
voiced in mtost of the organs of public opinion throughout the civilized world 
stresses the immense importance of the treaty as a great forward step toward 
the accomplishment of the ideal of a world dedicated to peace. Dr. Nicholas 
Murray Butler has expressed this attitude recently in words colored with 
imagination and fired with enthusiasm. With confidence he proclaims that 
“honest acceptance of the Pact of Paris requires that the nations signatory 
thereto shall quickly reshape their domestic policies in order that these may 
conform to the new principle of national action and the new foundation of 
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international relationship. The old terms and the old ways of thinking are 
gone, we hope and trust forever. Self-defense loses its traditional meaning 
and becomes a term to describe oversight and regulation. Neutrality dis- 
appears, since no nation signatory to the Pact of Paris can be neutral, that is, 
indifferent, when that solemn Pact is broken by any other signatory. Free- 
dom of the seas, that highly important and once most contentious question 
disappears likewise. The seas become free as a matter of course and without 
further debate when war is renounced as an instrument of policy.” 

I have seen no better statement than this of the potentialities which 
many believe lie latent in the Pact of Paris and there is not one of us who 
does not hope that events will justify this faith. But to value these generali- 
zations is not our task tonight. We are engaged in a much duller enterprise 
—to determine if possible the present legal meaning and effect of the Pact, 
not on international relations generally nor on national policies, but rather in 
the strictly limited field of international law. 

We. note then at the outset that we are not discussing a thing accom- 
plished but one which is still in process of being accomplished. The treaty 
by its very terms is not yet in effect since certain local conditions have de- 
layed its formal ratification by the Government of Japan. But we may 
assume confidently that in the very near future it will be ratified by all the 
contracting parties named in the preamble and I feel we are safe in assuming 
further that when in effect it will command the adherence of all the nations 
now included in the international community of states. 

On the basis of these not unreasonable assumptions we are prepared to 
inquire just what the Pact legally means. I have not the time to analyze in 
detail its provisions and the formal interpretations which accompanied its 
acceptance by several of the High Contracting Parties. This has been done 
only recently by our distinguished friend and fellow member, the Honorable 
George W. Wickersham, in a paper published in the April number of “ For- 
eign Affairs.” I feel that we can all accept his scholarly analysis and state- 
ment of the character of the Pact. He interprets the treaty provisions 
standing by themselves as a simple direct agreement by which every state 
party to it renounces war as an instrument of national policy and agrees 
never to seek the solution of any controversy arising between it and another 
signatory except by peaceable means. Sofarweareonfirmground. “But,” 
he continues, “the question remains whether the notes and the Senate Report 
do qualify the treaty.”” In answering this question Mr. Wickersham speaks 
with less certainty. He thus states the true rule of legal interpretation. 
“It is not,” he says, “what one party understands but what all parties under- 
stood to be the matters agreed upon which must be ascertained and the text 
of the agreement when unambiguous necessarily controls. Yet’’, he con- 
tinues (and herein lies the note of uncertainty), ‘the correspondence which 
was submitted to and considered by all the primary parties to the treaty and 
the report which was required before the necessary majority could be secured 
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in the United States Senate would be received to show the circumstances out 
of which the treaty was made and the understanding of the parties to the 
meaning of the convention.”’ I feel that’Mr. Wickersham could have been 
even more emphatic. It seems to me, viewing the treaty wholly in its legal 
aspect, there can be no reasonable doubt that the interpretations contained 
in the exchange of notes between the Powers, and, I may add, the Senate 
Report “constitute as inherent and essential a part of the treaty obligations 
as if they had been written into Article I of the Pact.” I place these words in 
quotations because I am adopting without qualification this strong and I 
submit sound statement of Dr. Borchard published in the January num- 
ber of our Journal. 

What then, with these interpretations, does the treaty mean? As I 
read the treaty and the interpretations together they seem to me to impose 
upon the signatory states the legal obligation never to resort to war except in 
self-defense (which is interpreted to include certain specified areas and inter- 
ests) or when sanctioned by the League Council or required under the terms 
of the Locarno Treaty of Mutual Guarantee. Furthermore, it is clearly a 
part of the Pact that each nation is not only free at all times to defend itself 
but is also ‘“‘the sole judge of what constitutes the right of self-defense and 
the necessity and extent of the same.” This broad reservation of an un- 
limited discretion in defining what constitutes self-defense leaves in the 
treaty such pervading element of practical uncertainty that it would appear 
to nullify the legal obligations which the articles themselves impose. 

This may seem a narrow interpretation, but I cannot escape the convic- 
tion that it is the clear legal import of the treaty and the formal interpreta- 
tions which accompany it. I fully realize how colorless and flat it is in con- 
trast with Dr. Butler’s flaming phrases and I am not unmindful of the moral 
obligations which are implied in such a strong statement of intention to avoid 
all war and to seek pacific means. But let us never forget that the legal 
import of a national or an international document is no measure whatever of 
its social or political potentialities. There is all the difference in the world 
between the dull conclusions of a lawyer and the adventurous hopes of a 
political scientist. In his recent statement Dr. Butler fully recognizes this 
difference and, I infer, accepts this interpretation. Classing us who are 
bound to earth in fetters of the law with the political cynics, he glories in the 
weakness of the treaty. ‘‘ The strength of the Pact of Paris,” he says, “‘is to 
be found in that characteristic which cynics and legalists have pointed to as 
its weakness.” ‘‘It is,” he admits, ‘‘no mere formal legal contract... . 
It is a declaration of public purpose made on moral grounds. . . .” 

Assuming then for the purposes of discussion that this is the meaning of 
the Pact, what is its effect in international law? May I venture to repeat 
that I am not discussing the influence of the Pact on international relations 
or international psychology (if such a thing there be) or on national poli- 
cies. The inquiry is much narrower and is confined to its effect on the 
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accepted body of international law. As I have pointed out the Pact reveals 
one serious legal weakness. It fails to define what constitutes the right of 
self-defense, leaving that to the sole judgment of each nation and thus in a 
vital point it gives the law no material with which to grapple. The law is 
competent I submit to deal with declared principles and established instru- 
mentalities. It is impotent when it faces questions of policy or discretion. 
The Pact of Paris with its interpretations is not a law-making treaty. While 
it condemns aggressive war and allows defensive war it deliberately avoids 
the one thing necessary to make it a binding legal obligation, and that is an 
agreed definition which can be legally applied of what is meant by defense 
and by aggression. It is a solemn and vastly important declaration of in- 
tention and policy, but it is far inferior in legal effectiveness to the Locarno 
Treaty of Mutual Guarantee which does in fact define the right of self-de- 
fense or to the provisions in the Covenant of the League of Nations which 
specifically outlaw all wars except (and here is material that the law can 
grip) except those sanctioned by the League Council against a state which 
violates the guarantees of the Covenant. If the Pact of Paris in its final 
analysis is a declaration of policy because each nation is not only free at all 
times to defend itself but is also the sole judge of what constitutes the right 
of self-defense and the necessity and extent of the same, then it would seem 
to follow that it does not presently affect in any manner the established rules 
of internationallaw. Thisdoesnot mean that it may not mark the beginning 
of a new era in international relations. It does not mean that the policy in 
its application may not develop practices and principles and instrumentali- 
ties which in due time will be embedded in the law of nations. It simply 
means that as interpreted by the primary parties to the Pact it reserves such 
a wide discretion as to take it out of the field of positive law. As I see it 
(and I say this with deference to the expressed views of Dr. Borchard) the 
Pact does not even legalize defensive war. Asa declaration of intention it is 
simply inoperative legally. What constitutes defense or aggression remains 
to be defined either in terms or by repeated acts, neutrality remains as more 
than a possibility until this declaration acquires by application the force of 
law, and the contentious question of the freedom of the seas still awaits its 
final answer. It may be that just because the treaty is legally weak it may 
prove morally strong. If it shall serve to turn the thoughts of mankind 
definitely away from war to pacific means for the solution of international 
controversies, if as a solemn declaration of policy it shall serve to sober men 
in moments of national excitement, if it shall serve to give renewed strength 
and vigor to existing instrumentalities of peace, then indeed its ultimate 
contribution to international law no man can measure. 

President Hucues. The discussion of this subject will be opened by 
Professor Joseph P. Chamberlain. 

Professor JosEPpH P. CHAMBERLAIN. Mr. President and fellow mem- 
bers, I want to use a phrase that I became accustomed to in the service which 
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I rendered to the other end of Pennsylvania Avenue, and ask for leave to 
print my approval and my thanks to Professor Morris for the contribution he 
has made to my thinking, and I am sure the thinking of all the rest of you on 
this very important subject that occupies our attention tonight. 

I wish that I had time enough to go into the importance of his contribu- 
tion, but if I may be allowed to pass on now I will attempt to throw what 
light I can on this very complicated subject. 

First of all, let me say that I think there is just one thing that he might 
have added, which seems to me does make the Pact of Paris perhaps very 
vital to international law. Now, that one thing cannot be well understood 
unless we understand and appreciate the setting in which the Pact of Paris is 
placed. Unless we understand and appreciate the very great advance 
towards coéperative action to prevent war that has been going on apace since 
the last great catastrophe that nearly overcame the world ten years ago, we 
cannot appreciate what effect the Pact of Paris may have as a legal 
instrument. 

The Pact of Paris contains two provisions. The first provides that the 
signatory nations agree—not two nations, but all the nations that sign the 
Pact—are bound not to resort to war for the purpose of national policy. 

This is a negative obligation of the Governments. Whether it is en- 
forcible or not I cannot now consider, but it is a binding legal obligation of 
the contracting Governments. The second is a positive obligation. It is 
an obligation that I think it could fairly be argued associates this country 
and associates every nation which ratifies the Pact with every arbitration 
and conciliation treaty made between any two nations, parties to the Pact, 
and it does it in this way. 

First we have the negative agreement not to go to war. That is not an 
agreement between two nations. It is not an agreement between the United 
States and Great Britain. It is an agreement between all of the nations 
which we hope will eventually become parties to the Pact. That means 
that we have a right to ask the reasons for any war that is threatened or that 
begins between any two nations which have signed this agreement. That 
means that no war between any of the parties who agree to the Pact, is a 
happening to which we are legally strangers. 

Compare this situation with the statement made by Thomas Jefferson in 
1794 in respect to the war then raging in Europe between Great Britain and 
the coalition against the French Republic. He said that revolution was a 
war between foreign countries in far distant lands in which we had no inter- 
est. No American statesman could say that today. 

President Hoover, in his inaugural address, laid the true line which we 
must follow, gave the true position of public opinion today, when he said 
that the peace and prosperity of the United States was bound up indissolubly 
with the peace and prosperity of every other country on the globe. 

The late Secretary of State, Mr. Kellogg, in his recent speech at George- 
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town, declared that the United States was interested in every war, and that 
another war, with the modern means of destruction and the modern methods 
of warfare and the modern disregard of human life and human property and 
the rights of neutrals, would perhaps bring down civilization to its fall. 

The President and the Secretary of State expressed the point of view 
which public opinion has reached in the first quarter of the twentieth cen- 
tury. It is almost exactly contrary to the point of view which the Cabinet 
of President Washington faced at the time when it established new rules of 
neutrality, which put on a firm basis the rights and duties of neutrals, and 
thereby gained for the United States the glory of having recast the law of 
neutrality. 

Perhaps the Pact, following modern developments of international 
relations and public opinion, is establishing a legal basis for reéxamining the 
rules of neutrality. There is perhaps some legal value in the Pact, and that 
legal value is bound up with and is conditioned by the point of view which 
I have been discussing. If, therefore, a war were to begin or to be threat- 
ened in any country in the world, it seems to me that under the Pact of Paris 
the Secretary of State of the United States or the President of the United 
States would be not only entitled but would have a legal right to ask the 
threatening state to consider carefully whether it will break its agreement 
with the United States if it goes to war except in self-defense. Furthermore, 
if it does not carry out a treaty of peaceful arbitration or conciliation, 
notably an agreement under the Covenant to submit disputes to the Council 
of the League of Nations before going to war, and, under certain circum- 
stances, to accept the decision of the Council of the League of Nations upon 
its rights the United States would have a right to consider that it had 
broken its word with this country; that it had broken its positive promise to 
use peaceful means of settlement. 

The value of this agreement is the opportunity it gives the United 
States, the right it gives the United States, to attempt to stop the war 
before it begins. It is prevention and not cure. 

Let me go ahead a little further and show by a case that has recently 
occurred, with which you are familiar, Mr. President, because you played an 
important part in it, I think, how the new procedure to prevent war will 
act, and perhaps how the Pact of Paris might have an effect in encouraging 
that proceeding. 

You all remember the dispute between Paraguay and Bolivia that, I 
think, is happily now about to be settled by peaceful means. Let me call 
to your attention the speed with which the quarrel developed and the serious- 
ness of the condition that developed. 

Bolivian soldiers guarding the fort of Vanguardia were attacked, I 
think it was on the 6th of December last, by Paraguayan soldiers, the fort 
was captured and destroyed, the garrison in part killed and in part taken 
away prisoners to a Paraguayan fort. That was on the 6th of December. 





94 


Immediately the war fever began to mount high in the two countries. 
Paraguayan soldiers and Bolivian soldiers clashed again on December 14th, 
and in this case two Paraguayan forts were captured, a number of Para- 
guayan and Bolivian soldiers were killed, in both cases the flags of the two 
countries were torn down, and thus the national honor as well as injury to 
individuals on both sides had been suffered. 

Normally the result would have been, undoubtedly, war. But no war 
happened. Almost as soon as the battle of Fort Vanguardia became known 
in the world—and it became known immediately, and this again is a very 
important point—steps were at once taken by other nations to stop a war. 
The President of the Argentine took steps to induce the two countries to 
compose their differences or accept peaceful settlement. The President of 
the Council of the League of Nations telegraphed them reminding them of 
their duties under the Covenant and urged peaceful settlement. 

Finally successful action came from the committee that was sitting here, 
namely, the Conference of American States on Conciliation and Arbitration. 
Through the efforts of that committee, through the interference, which we 
must admit was interference of those states in the dispute between Paraguay 
and Bolivia, the danger of war on this continent was averted and the two 
countries are now on the way to a fair settlement through justice and not to 
the kind of settlement that comes with war. 

Now I maintain that under the Pact of Paris, and under particularly 
Section 2, the positive engagement of the Pact of Paris, the United States is 
entitled by right to ask the countries who have signed treaties such as any of 
the arbitration treaties in effect, and such treaties as the recent Pan-American 
Arbitration and Conciliation Treaty, to ask those nations as a matter of right 
to regard their obligations under those conventions as not obligations alone 
between themselves but as obligations to the other nations who have signed 
the Pact, because they have promised solemnly that they would use peaceful 
means of settling their disagreements. They have promised it knowing that 
there was a public opinion abroad in the world that would guarantee the 
performance of the Pact, a public opinion which is convinced that war is no 
longer a matter between two nations, no longer a dispute ‘‘in far distant 
countries” in which we have little concern, but a matter that concerns us 
immediately, the beginning of a terrible epidemic which will probably spread 
over the whole earth and finally involve us. It gives usa definite right to 
urge the taking of all means, all prophylactics that are already provided for 
in the agreements of the countries who may be disputing between themselves. 

President Hucues. The next speaker will be Professor Latané. 

Professor Joun H. Latan&. Mr. Chairman, ladies and gentlemen, I 
agree very fully with what I take to be Mr. Morris’ main thesis, that the 
Pact of Paris is not a law-making treaty. It has very great propagandist 
value. I think that the majority of the American people feel that we have 
abolished war and if the Government does not live up to that feeling it is very 
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apt to hear from a very large part of the American people. So I admit that 
the Pact has very great propagandist value, that it has brought out the 
strength of the peace sentiment in this country and in other countries, 
and that it has great moral value. 

But, unless the Pact of Paris is followed up by the establishment of 
some definite agencies and methods of settling disputes it will be merely an 
empty declaration. And in order to illustrate this, I ask your consideration 
for a few moments to this question, How will the Pact of Paris renouncing 
war affect the Latin American policies, for instance, of the United States? 

In view of Mr. Chamberlain’s letter to Ambassador Houghton of May 19, 
1928, making the reservation of a so-called British Monroe Doctrine and the 
right of self defense, and in view of the report of the Senate Committee de- 
claring that the United States considers the Monroe Doctrine a part of its 
national security and defense, I say, in view of these facts, I think it is 
generally admitted that the Pact of Paris does not prohibit the United 
States from going to war in support or defense of its most important foreign 
policy, historically speaking, the Monroe Doctrine. 

I want to call your attention to the fact, in the second place, that the 
Pact of Paris does not prohibit the use of force in carrying out national 
policies, but merely the use of war in the technical sense. Now the use of 
force against an unrecognized government is not war. There may be very 
heavy fighting and long casualty lists, but that is not war unless it is being 
waged against a recognized government. 

Of course the result is that the United States may at any time withhold or 
withdraw recognition from the existing government of an American state 
which it wishes to coerce and extend recognition to some claimant to execu- 
tive power, and at the request of the new government thus set up, land 
marines and crush the opposition. As a matter of fact, while we have used 
force for various and sundry purposes and under various and sundry condi- 
tions in this hemisphere, we have never but once gone to war with a Latin 
American country. I refer, of course, to Mexico, but the Pact of Paris 
justifies defensive war and leaves it to the government concerned to define 
what is defensive war. 

At the beginning of the Mexican War President Polk declared that war 
existed by the act of Mexico itself, that American blood had been shed on 
American soil. According to the Pact of Paris, that should settle that ques- 
tion forever. I mean that if any government makes the declaration that it is 
acting in self-defense, according to the correspondence preceding the Pact 
that government is the sole judge. 

So as I look back upon it, we have never done anything in Latin America 
that has not been in full accord with the letter of the Pact of Paris, and we may 
continue to do in Latin America to the end of time everything that we have 
done in the past without in any way violating the letter of the Pact of Paris. 

Now it all gets back to this: Do we really mean what we say? Do we 
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intend, as a nation, to abolish war and to accept compulsory arbitration? 
Well, now, I believe that the first real test of our sincerity will be what the 
Senate does with the Inter-American Arbitration Convention, which has not 
yet been reported out of the Foreign Relations Committee. 

As you know, the Pan-American conference, which met at Washington 
in December and adjourned in February, adopted two very admirable con- 
ventions, one on conciliation and one on compulsory arbitration. The one 
on conciliation was considered sufficiently innocuous by the Senate to receive 
a@ very prompt ratification. The one on arbitration has not yet been re- 
ported, and it is, of course, very questionable what action the Senate will 
take; but I want to call your attention to the extreme importance of the 
action of the Senate on this treaty. 

The trouble with the American people is that they think that they have 
already settled this question of war, and they do not know much about this 
arbitration convention. They do not see that our good faith in making this 
declaration against war as an instrument of policy requires that we show our 
faith by our work and that we ratify the arbitration convention. 

Now this arbitration convention differs very materially from any other 
arbitration treaty we have ever signed, and I want to call your attention to 
two or three features of it. In the first place, after stating that the American 
nations have renounced war as an instrument of policy and accepted arbi- 
tration and conciliation for the settlement of all disputes of a juridical 
character, it goes ahead to define disputes of a juridical character in the terms 
of the definition which appears in the optional protocol of the World Court, 
and then it, of course, excepts domestic questions and questions affecting 
rights of third parties, parties not signatories of the treaty. 

The other arbitration treaties which Mr. Kellogg, toward the latter part 
of his term, negotiated with various European Powers all contained a specific 
provision that the agreement submitting each individual case as it arises for 
arbitration shall be referred or submitted to the Senate for its ratification. 
Of course you are familiar with the fact that the Senate has stood consist- 
ently on that ground since the controversy with Roosevelt. You remember 
they amended all the general arbitration treaties which Mr. Hay negotiated, 
providing that each agreement to arbitrate, which is technically known as a 
compromis stating the questions at issue and the points to be arbitrated,— 
that each of these agreements should be submitted to the Senate. President 
Roosevelt said that this amendment did away with the obligatory feature of 
the treaties, and he refused to exchange ratifications. Although the Senate 
advised ratification of the treaties as amended, he pigeon-holed them. 

Now this Pan-American Arbitration Treaty does not contain the pro- 
vision that each agreement shall be submitted to the Senate. It says that 
there shall be an agreement, but it says that if the powers cannot agree upon 
the terms of this agreement within three months after the installation of 
the court, then the court itself shall draw the terms of the agreement. In 
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other words, if the United States Senate does not act—I do not know 
whether under this treaty the President will submit each case to the Senate 
or whether the Senate will ratify the treaty so as to permit the State De- 
partment to draw the agreement, but if the Senate does demand that each 
agreement be submitted to it and it has consistently done that for the past 
twenty-five years—why, then, you see, according to the terms of the treaty, 
the Senate has three months within which to act, and if it does not act 
within that time, it loses all voice in the matter. 

In my judgment the Senate will feel a little irritated at the idea of 
being coerced to speed up its action, but I sincerely hope that some way may 
be found for the ratification of this arbitration treaty, because it goes 
further than any arbitration treaty we have ever signed before, and it will 
show the world and show our Latin American neighbors that we are really 
in earnest in this declaration renouncing war. 

So I regard this as the first real test of our national sincerity, and if we 
ratify this arbitration treaty, why, of course, it becomes a law-making treaty 
between the nations on this continent, because it sets up a definite piece of 
machinery, and it is only by such treaties as this that we can make good the 
general declaration or the general statement of high and lofty principles 
contained in the Pact of Paris. So that, to my mind, is the situation that 
we face. 

President Hucures. We will now hear Mr. Frederic D. McKenney. 

Mr. Frepreric D. McKenney. In view of the exposition to which we 
have listened in regard to the purely legalistic qualities of this treaty, it 
would be a waste of time, I think, for me to pursue that phase of the matter 
further. I do not know that I can add anything of any real interest to what 
has been said by an expression of the view which I have been pleased, I may 
say delighted, to take of this treaty, this Pact of Paris. 

I have thought myself that of the nine-tenths, perhaps, or maybe ninety- 
nine per cent of the discussion which has taken place in the legislatures, in the 
newspapers, among the peoples of the world, with regard to the effect of this 
treaty with respect to the abolishment of war or renunciation of war, that 
most of it, if not all of it, was in great measure misdirected, at least if we still 
preserve any idealism. 

I have thought that of these two articles of this great treaty, against 
number one of which nine-tenths or more of the entire argument has been 
directed, in truth number two provision, which has been more or less 
neglected in discussion, was in fact the more important. By that I mean to 
say that the proposition with respect to the renunciation of war has been 
made the base of the treaty, while in truth this provision with respect to the 
settlement of international questions being effected solely and only by resort 
to peaceful means was in truth the base, because it seems to me that if peace- 
ful means are in good faith and with reasonable effect resorted to, war as a 
final resort is automatically stricken off and is no longer to be considered. 
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This, as I view it, is at least a treaty, and almost from the beginning of 
the civilized world we have striven to adjust relations not only between man 
and man and tribe and tribe, but between nation and nation, by treaty. 
There have been many hundreds of them. Some have been broken. Some 
live perhaps in their ultimate effect, but upon the whole the world goes for- 
ward today realizing as it never realized before that the international rela- 
tions must depend upon the understanding of the peoples who control in 
these nations, and must be evidenced, if they can be evidenced at all, by a 
new form of treaties. 

And so we have today made this treaty, and this treaty in its simplicity, 
in its shortness but in its all-embracing effect seems to me to be one of the 
greatest that the world has ever known. 

To resort to peaceful means for the settlement of international dis- 
turbances. Whatdoes that mean? It means, first, to take out of interna- 
tional communications between state and state that underlying implication 
of the ultimate use of force to provide for the accomplishment of the par- 
ticular thing which one or the other nation has in view. No longer, as I see 
it, will the communications between our Department of State or the Foreign 
Office of other great nations carry suggestions, suavely though they are 
made, ‘If you do not do this the United States view with grave displeasure 
the particular thing which you are preparing to do.” ‘“‘If you pursue the line 
upon which you have started, thus and so, the United States will feel free to 
take such steps in the ultimate outcome of the matter as it may in the cir- 
cumstances feel called upon to take.” 

What does that mean? It is a clear implication that, unless you agree 
with me, not upon the reason of the matter but upon my assertion of right in 
the matter, that our navies will be on your shores and our armies will be at 
your gate. 

But, having joined in this treaty, in the general, world-wide declaration 
of a renunciation of war as a matter of national policy, we stand today, as I 
see it, upon the platform of absolute reason, upon a statement of fact as to 
what we believe and what you believe and what, upon such beliefs, is the 
ultimate justice of the controversy which has arisen between us. Not that I 
will bring my mailed fist to bear upon you. We say to you, “This is what we 
think. This is what you think. This is what we may more or less agree is 
the right of the matter.” It is, as I have suggested, the direct communica- 
tion between the departments of foreign affairs of these great governments, 
and if you get rid of the notion that there is some force being applied to you 
to compel you to do that which the other fellow wants you to do and you 
think you ought not to do, you get rid of that inevitable human disposition 
to come back with what the other fellow puts to you. A soft answer turneth 
away wrath. 

And so it is here, that if you remove the implication of force and remove 
the indication of threat you have nothing in the way of combative force and 
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power with which one may move to best the other, and you go along the lines 
of reason, as I have suggested. And then, if the direct communications 
between those foreign offices are found to be without effect, we at least have 
gained that great desideratum in all matters of national quarrels or contro- 
versies, delay, because delay, a cooling time as it is called in some branch of 
the law, serves to put away a great deal of the rancor that exists in the human 
breast; and then again it affords the opportunity, just as has been suggested 
by Professor Latané, that when you have gotten out from under the thunder 
of the guns or the rumble of the wheels of the guns, it permits the man on the 
outside, who has no specific interest in the controversy, to come forward 
and, patting you and patting the other fellow on the shoulder, say, “‘ You are 
right, but, upon the whole, I think this would be better if you did not insist 
uponit. You are right, but you are great and strong, and this man is weak. 
Let us see if we cannot compose your difficulties,” and then when cooling 
time and outside intervention have failed to smooth out all the wrinkles of 
the affair, we have, in the end, the great principle of arbitration before a 
tribunal of some sort or other. 

It does not make any difference what it is, because two great nations or 
a great one and a small one or two small ones with the will to avoid national 
controversies and to submit those things which seem to have given rise to 
bad blood between us to the arbitrament of an independent power, we can 
always agree upon the machinery. It need not be prescribed in advance, 
and in my view this treaty, this Pact of Paris, is the greatest of arbitration 
treaties that ever has been entered into in the whole history of the world, 
because it is not an agreement for arbitration between two or three or four 
countries; it is in fact an agreement for arbitration between every nation of 
the world—every one of them—because they will eventually become 
signatories or, if not signatories, at least adherents to this Pact. 

This nation has always, with the other nations of the world, stood for 
treaties, and treaties will stand, in my view, as long as the world will last. 
Out of treaties grow naturally and inevitably arbitration, and out of arbi- 
tration grows the end of force and war. 

What is the effect of this treaty? I believe, considered from that stand- 
point, it is, in effect, the way to find peace, and not only peace upon this 
earth and among the nations of this world, but, please God, in my view, 
peace in the world to come. 

President Hucues. Now, ladies and gentlemen, this very interesting 
subject is open for discussion. 

Professor CHartes G. Fenwick. Mr. Chairman, I am very much 
interested in one phase of this discussion which may perhaps have left a 
little obscurity in our minds, and that is that there seems to be an impres- 
sion that Article II of this Pact is more comprehensive in its obligations than 
Article I. The last speaker has seemed to me to argue along that line. 
Article I of the treaty, it is agreed, contains a restrictive qualification, and 
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then Article II, we are apparently told, goes on to impose an obligation 
without that restrictive qualification. A curious situation is thus presented. 

By the first article we are denying ourselves the right to go to war unless 
it be a defensive war. Apparently by the second article we are obligating 
ourselves to resort to peaceful means of settlement under all circumstances. 
If that be a correct interpretation of the second article, then the first article 
does not mean what Mr. Kellogg says it means. 

Now I take it that as a legal proposition such a situation cannot exist. 
I take it Article II cannot go further than Article I, and I quite agree with 
Mr. Morris and with Mr. Latané that there is no legal value to Article I. 
Therefore there can be no legal value to Article II. 

I am quite prepared to go along in entire accord with the feelings of the 
last speaker with respect to the moral possibilities of the treaty, the means 
of effective propaganda and that sort of thing, but I think we must not 
be misled into thinking that there is any legal obligation whatever in Article 
II, or at least any legal obligation beyond the legal obligation of Article I; 
and the legal obligation of Article I is reducible to the vanishing point, be- 
cause it is perfectly clear that there is no war that you can suggest under any 
practical circumstances that cannot be declared a defensive war. 

The recent difficulty between Bolivia and Paraguay was cited by Mr. 
Chamberlain. I take it both sides could have claimed that was a defensive 
war if it had actually broken out. 

Mr. McKenney. Mr. Chairman, might I be permitted to say just a 
word in response to what Mr. Fenwick has said? ‘There has been many a 
very important statute in domestic, local law, which has turned out, at the 
instance of the justice who had to construe and apply it, to mean something 
that was entirely different from what was anticipated or expected by the 
writer of it or the author of it, and one of the most important cases that I 
might cite, that occurs to me at the moment, is the celebrated case of the Act 
to Regulate Commerce, which was passed in 1887. Nobody at the time it 
was passed supposed for one minute that it applied to combinations or ar- 
rangements or agreements as between railway companies, and for years the 
thing went along without anybody supposing it did. But suddenly there 
came a great case known to the lawyers as the ‘‘Trans-Missouri Freight 
Association Case,” and through an opinion by Justice Peckham, at that 
time a great justice on the Supreme Court of the United States, it was said 
that it did not make any difference that all the historical data that was 
brought to bear upon the court indicated beyond peradventure that that act 
was never intended at all to be applied in connection with matters involving 
railroad agreements, or inter-company agreements of that sort, nevertheless 
the court said that the terms of it were such that they were broad enough to 
include agreements between railroad companies and, as the court was called 
upon to construe the law not by what somebody in the past had in mind, but 
with respect to the terms which were presented to the court’s consideration, 
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they found that it did apply to railroads and it has applied to railroads ever 
since. 

Professor Fenwick. No doubt, Mr. McKenney, some arbitration court 
will examine it in view of Mr. Kellogg’s qualifications. 

Mr. McKenney. I think the time will come when some arbitration 
court will not be called upon to consider what Mr. Kellogg may have said in 
respect of it. 

Professor Witt1aAM I. Hutu. Something said by Mr. Latané has been 
very disturbing to me, namely, that only when force is applied against a 
recognized government can there be war. 

Now when I was in Japan a few weeks ago I found there opposition to 
the ratification of the Paris Pact by one of the political parties on the ground 
that it was made in the name of the respective peoples, instead of the im- 
perial and other governments, and I was happy to recall that as long ago 
as President Washington’s Administration it was recognized by us that 
treaties. are always made, not between governments only but between 
peoples. This democratic doctrine and policy repudiate entirely the appli- 
cation of force against a people whose government we have not formally 
recognized under the plea that it is therefore not “war.” 

Professor Latan&. I should like, if I may, to ask Professor Hull 
whether he regards us as having been at war with Russia at the time of the 
break with the Allies; whether we were at war with Russia then. 

Professor Hutu. Yes, I think we were, both in law and in fact. It is 
true that the question, when a war is not a war, is a subtle one and has not 
been definitively settled, legally, by judicial process. But it seems to me 
that if we do apply force to a people, no matter under what government they 
may be, after we have made a treaty with that people to avoid war, we shall 
have broken the treaty in a very definite way. You remember how con- 
clusive seems to have been our treaty of alliance with France in 1778. 
When France went to war in 1792, we were called upon to live up to that 
treaty; and under Mr. Jefferson’s reasoning we accepted the doctrine that 
the changed government did not make any difference with the treaty; that 
the treaty had been between the two peoples, and therefore, so far as legal 
obligations were concerned, we were bound to live up to the terms of that 
treaty. He agreed with Mr. Hamilton, of course, that to do so would be 
national suicide, and for that reason he advised Washington to maintain 
neutrality. 

As far as our attack upon Russia in 1918-19 was concerned, it was, of 
course, an attack upon the Russian people, and was war (in one of its most 
horrible and vindictive forms, the ‘“‘hunger blockade”’), even though we 
had not then, and have not yet, recognized the new government. 

Mr. Jackson H. Ratston. Mr. President, justa word. It seems to me 
that the important feature of the Kellogg Pact lies in the fact that it looks 
forward. It makes a great difference the direction you are looking in. It 
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seems to me the Pact is looking in the proper direction. One observation 
with regard to it. We know very little about the meaning of any act of 
Congress until the Supreme Court has had its last guess at it. We are not 
able to interpret it until that time comes. 

The question is, What interpretation will be given to this Pact? Now it 
is an important thing that the first step toward an interpretation of the Pact 
has been taken. This has not yet received comment here, and lies in the 
attitude of the President of the United States. He has given a practical and 
important interpretation to the Pact in his recent pronouncement with re- 
gard to the question of disarmament. He has shown that increasing arma- 
ments are in direct contradiction of the purposes of the Pact, and so pro- 
nouncing himself, his voice has been heard all around the world. 

That is the first important step, a step which has met with universal 
approval all over the world, the first step toward the practical interpretation 
of the Kellogg Pact—a very important, most important step. 

I confess I do not entirely share the feelings of Professor Latané, al- 
though I do sympathize with him very much in his general attitude with 
regard to the Monroe Doctrine and the applications we have made of it in 
South and Central American countries. He thinks that the Pact has no 
application to cases thus arising. To my mind the Pact has an important 
application to those cases, not directly, perhaps, but indirectly. 

After all, the Pact is an appeal to the public sentiment of the entire 
world, and more particularly and perhaps more strikingly, to the public 
opinion of the United States, and the people of the United States, and I 
think it will be very difficult hereafter for those who are in charge of our 
public affairs to persuade the people of the United States that there is a dis- 
tinction between the kind of war intended to be met by the Pact and a kind 
of special war of which Professor Latané has spoken, and that whenever we 
venture upon armed expedition in the countries to the south of us the people 
of the United States will naturally inquire whether the steps we are taking 
are or are not in direct contradiction of the teachings of the Pact. They are 
going to be more critical of our conduct of foreign affairs, more solicitous 
that we shall be absolutely right with regard to it, and they are not going to 
be at all solicitous as to any technical definition of the word “ war.” 

Mr. Haroutp C. Havicuurst. Several speakers have made the state- 
ment this evening that the Kellogg Pact has no legal effect. Now I agree 
that from a practical standpoint the promises which are there made are in 
large measure illusory. Nevertheless, I do not think that it is quite neces- 
sary to say that they have absolutely no legal effect. That perhaps involves 
a quibble as to what legal effect means. Nevertheless, it seems to me that 
the treaty may have legal effect if there is imposed a sense of obligation 
upon the governments which executed that treaty. 

We have had a good many arbitration agreements in the past which have 
had reservations relating to vital interests and national honor and, more 
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recently, domestic questions. In most all of those treaties, except some of 
the very late ones, each nation has reserved to itself the right to determine 
what comes within that reservation, so that if a nation finds, itself, that 
some controversy involves a domestic question, it is therefore not bound 
to submit it to arbitration. 

Now it seems to me that the promises that are undertaken in those 
treaties are just as illusory from a purely theoretical standpoint as the obli- 
gations in this Kellogg Pact. Each nation which is a party to this Pact, 
under the terms of the reservations embodied in the correspondence does 
retain the right to determine what is a defensive war. It is, in a sense, a 
judge in its own case. Yet does that keep the pact from having any legal 
effect? It seems to me if we say it does we have to say the standard arbitra- 
tion agreements entered into in the past are also without legal effect. 

Mr. Howarp T. Kinassury. Mr. President, I only wish to venture 
one or two brief observations quite in line with what has been said. First, 
whether or not this treaty does make law or whether it merely consists of 
multilateral agreements, it seems to me that we have here mutual promises 
by all of the nations joining in it, mutual promises to refrain from doing cer- 
tain things and mutual promises to do certain things which, under the 
ordinary law of contracts, whether between private individuals or nations, 
constitute consideration each for the other. 

It is said that since the first article reserves the possibility of defensive 
war and the signatory nations reserve the right to determine what is de- 
fensive war, that robs the treaty of law-making effect, but there again I 
think that the treaty, just as any contract between individuals, must be 
lived up to and construed and interpreted in good faith, and that if the ques- 
tion ever should come before an international tribunal whether or not a war 
which had been entered into by some signatory of this treaty was one of the 
character renounced in the first article, or whether it was defensive, that 
tribunal would have to determine whether the nation which did resort to it 
had in good faith and on some reasonable or, at least, discussable ground, 
determined that it was defensive. It seems to me we can easily conceive 
cases where a war might be declared by some proclamation to be defensive 
yet where the facts would make it perfectly clear that it could be nothing of 
the sort. 

So that there I think we have the sanction necessary, if any sanction be 
necessary for a law, to make this a law-making instrument. 

I should like to add just one word more as to the relative importance of 
the two articles, the first and the second. It seems to me that the second is 
the more important, in that an affirmative is always more important than a 
negative. 

Professor Prrman B. Porrer. Mr. President, I should like to raise a 
question concerning the conviction, which seems to be almost universal, 
that the right of self-defense is reserved under this treaty, and that the right 
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is reserved to the parties to the treaty to define the circumstances under 
which it shall act, the ground upon which they shall act, and the scope of the 
action of “self-defense.” 

In other words, I should like to carry a little further the suggestion which 
Mr. Kingsbury has just made. On what basis do we determine that there is 
a right of self-defense reserved in this treaty, or a right in each nation to 
decide for itself the scope of defensive action? Upon the reservations, on 
the remarks made in the correspondence leading to the conclusion of the 
treaty. But suppose those reservations or those qualifications ran counter 
to principles or practices accepted in international relations generally, would 
we hold that they operate to limit the scope of the treaty? Does this 
supposition not go back to the remark which, I believe, Mr. Kellogg made 
in the course of the negotiations, that the right to decide on the grounds of 
self-defense and the scope of self-defense have never been regulated by inter- 
national action? And isthat accurate? I suggest that itis not. The right 
of self-defense might be regulated by either of two means. There might be 
an attempted regulation with reference to the grounds upon which the action 
might be taken. In other words, we might have a discussion of just causes 
for war or just causes for national defensive action. In the second place, 
we might have an attempt to regulate recourse to military force for self- 
defense with reference to the procedure, or the steps by which military 
action might be initiated, and I think that a little review of international 
practice, or of the rules of international law, will reveal that the right of 
recourse to self-defense has been so regulated in many particulars. It is not 
that the grounds, the technical grounds for defensive war have been regu- 
lated, stipulated, or defined, but that there are, if I am not mistaken in my 
reading of international law, a number of rules regarding the initiation of 
hostilities, regarding the conduct of hostilities, regarding the conclusion of 
peace. 

In other words, the recourse to defensive action has not gone entirely 
unregulated in the past. That rather clears up the matter, if not in actual 
details, at least it clears up the matter in principle. It means that there is no 
insuperable obstacle to the regulation of recourse to defensive military action. 

And then, in the second place, and in conclusion, I would like to ask 
whether we have not seen grow up in the last decade in various conferences, 
in the Assembly of the League, if you like, and in other quarters also, an 
additional limitation upon recourse even to defensive military action, 
namely, the principle of exhaustion of pacific remedies before resorting to 
force. 

An overwhelming majority of the nations have come to agree that there 
is no right to even defensive military action without previous exhaustion of 
pacific means. 

Professor Epwin M. Borcuarp. I would not venture to speak but for 
the fact that two points have not been mentioned which to me are quite im- 
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portant. The first is that if you will read Mr. David Hunter Miller’s book 
on the Pact of Paris, you will find, I think, what was the European motive 
and purpose in making this treaty. Not a single speaker has mentioned the 
fact that Europe regarded it as very important to tie the United States to the 
conclusions and decisions of the League of Nations. That, to them, I be- 
lieve, is the main element in this treaty, and Mr. Miller correctly, in my 
opinion, says that it is. 

He derives great satisfaction from the fact that we are now, to all intents 
and purposes, obligated to the conclusions of the League of Nations. Other 
people may derive different emotions from that admitted fact. 

The second point is the common assumption embodied in the Pact itself 
that wars arise through controversies between nations. What evidence have 
we to show that great wars come from controversies or disputes between na- 
tions? What controversy did Germany have with England? Can you put 
your finger on it? Can you state it? Most of the resentment and hostilities 
that nations feel against each other are not expressed in terms of issues at 
all, at least issues that they are willing to state. It is those unexpressed con- 
flicts of interest that cause most of the trouble. It is these resentments har- 
bored over long periods, which no.one is willing to state concretely, which 
arouse passion, awaiting only some spark to burst into flame. France had no 
stated controversy with Germany, I believe, but it was the events of 1871 
which induced the resentment. False and erroneous causes are then ad- 
vanced to becloud the real cause. Therefore, in the assumption that so long 
as we have a treaty which agrees to submit all ‘‘controversies”’ to arbitration 
we are entirely covered, we overlook a very important phase of the problem, 
in my judgment. 

I might mention one other point. I was glad to be confirmed by some 
of my brethren of the Bar in the view as to what this treaty means in legal 
effect, namely, nothing. What moral effect it may have no one can tell, but 
one of its most distinguished advocates suggested that while it means nothing 
legally its usefulness lies in the fact that it will enable the people of a country 
to impose their will upon their own government to prevent their government 
from indulging in war. 

Well, now, that again rests on the assumption that people are more peace- 
ful than their government, and I again ask what evidence have you to prove 
that fact? Mr. Moore calls attention in his book on “International Law and 
Some Current Illusions” to a statement by Theodore Roosevelt in which, 
addressing an audience, he declared that he knew his fellow-countrymen and 
that they would fight at the drop of a hat, every member of that audience 
doubtless regarding it as a personal compliment. 

There is a lot of human nature in that. You must not overlook, in the 
desire for peace which I harbor, I believe, as strongly as any other speaker 
this evening, the difficulties and the obstacles that lie much deeper than can 
be expressed in any piece of paper you may sign. Man hasa natural dramatic 
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interest in combat. He is a combative animal. When you appeal exclu- 
sively to his reason in times of perfect calm, you do so with perhaps more 
reliance upon his self-restraint than is justified in times that are not calm. 
Those factors must not be overlooked, I think, in attempting to value in- 
strumentalities of this kind. Certainly the governments that signed the 
treaty did not contemplate that it would have such an effect as the distin- 
guished advocate alluded to when he said that it would enable the people to 
restrain their own governments from undertaking belligerent action. 

I agree that it is useful to permit propaganda for peace, but when that is 
done at the expense of shutting one’s eyes to the obvious facts of international 
life, I think it is a danger rather than a help. 

Mr. Artuur K. Kunn. Mr. Chairman, ladies and gentlemen, I think 
that the discussion has almost exhausted the question whether the Pact of 
Paris has legal value or not, but I am one of those who feel that we ought to 
evaluate it rather from the point of view of whether progress is being made 
through the Pact or whether progress is not being made. 

I quite agree with what the last speaker has said, that we must not 
delude ourselves that now everything is in order, and that we can go back 
home feeling that nothing more need be done. I am afraid if we did that, 
Mr. Chairman, we would be in the position of Mr. Micawber who, when he 
wrote one note to take care of another, would always express himself as 
delighted and satisfied: “‘Well, I am happy to have regained my moral 
dignity.” 

So that it seems to me that the Pact of Paris is not an accomplishment if 
it is not also taken as a challenge, and it is a challenge, particularly to the 
international jurists of the world. It has often been observed when persons 
sit around the table and try to draw an agreement without the assistance of 
lawyers, that is just the time when the lawyers are going to celebrate a 
Roman holiday. 

So it is with the Pact of Paris. Perhaps when they wrote those two 
portentous articles, they thought that at last they were going to put some- 
thing over on the lawyers. Dr. Butler seems to think so. If they have put 
something over—and perhaps they have—I think it is up to the lawyers, 
the international lawyers, to so—I had almost said mend their ways, but I 
will say—fashion their ways that the Pact of Paris shall have an important 
function in the pacific relations of states. 

Our own distinguished President pointed out to us at the meeting which 
opened this conference, that the Pact of Paris indicated the need for new 
instrumentalities of international justice. I think we should not lose sight 
of that fact. 

In this connection, certain things suggest themselves. For example, 
it is important that we should set to work in some appropriate codpera- 
tive fashion to define what is defensive warfare. There is no express 
statement in the treaty itself excluding the obligations of the treaty in 
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the case of defensive warfare, but as I understand it that is assumed to 
be the fact because self-defense is one of the well-established rights of sov- 
ereignty, and it certainly was not the intent of the framers of the treaty 
to override what has been acknowledged always as one of the essential rights 
of sovereignty. What is not so well understood and not so easily agreed 
upon is to determine what constitutes precisely in detail the nature of this 
right of sovereignty. When does it exist, and when does it not exist? 

Here seems to me to be a progressive work for international ‘legists,”’ 
using a term of President Wilson, to undertake. Again the whole process 
of international arbitration is greatly in need of development. Procedure 
for arbitral tribunals is neither fixed nor uniform. The Pact may not have 
created new law but it may lead to the creation of new instrumentalities or 
it may lead to the further interpretation and progressive development of 
arbitral and judicial processes represented in instrumentalities which we 
already have. 

Professor Latan&. Mr. Chairman, if I may be permitted, I cannot let 
my friend, Dr. Borchard, get away with one statement he made. I will 
accept almost anything he says on the subject of international law, but I 
want to remind him that Great Britain and Germany did not begin the 
World War. Now, the dispute that started the war was suitable for but was 
not submitted to conciliation, although if we had had the machinery at that 
time, and if it had been so submitted, I do not believe the war would have 
been begun at that time on that issue. 

I think that wars do grow out of disputes. Now of course we all admit 
the national sentiment which sometimes magnifies more or less trivial dis- 
putes that are allowed to run on and leads nations to war. 

As to the other point, with regard to the wicked governments leading 
people into war, I think that this impression is easily explained by the fact 
that governments have usually been dealing with a situation for some time 
before the people become aware of it, before they wake up to the fact that 
a controversy exists, and therefore they hold the governments responsible 
for having gotten them into such a situation. It is simply that the people 
have not known anything about it until it has developed to a crisis, and then 
they sit up and pay attention to it and become very much interested. 

Professor BorcHarp. I would like to ask Mr. Latané what dispute we 
had with Mexico in 1846? What controversy did we have that was stated in 
the form of anissue? I want to mention that a great many wars occur with- 
out any dispute. Frequently you fight for somebody else. You tie yourself 
up to somebody else’s war where you yourself may have no dispute whatever 
with the people whom you go to kill. 

Mr. McKenney. Mr. Chairman, may I ask Professor Borchard would 
it not tend to clarification if he would state what he means by the resentment 
between Germany and France that. presumably led to this late war? 

Professor BorcHarp. Of course Germany and France entertained 
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resentment against each other. France had her resentment arising out of 
Alsace and Lorraine. Serajevo was the spark that brought it into action, 
combined with collateral stimuli. If we had had a treaty such as we are 
discussing here tonight, which provided that the nations shall not resort to 
arms for the purpose of executing resentments, but shall resort to peaceful 
means only, it is conceivable that the governments might have found it more 
difficult to launch hostilities, provided you assume that they could not have 
persuaded their peoples—as they uniformly did—that they were fighting 
in self-defense. 

President Hueues. Dr. Morris, would you like to close the discussion? 

Professor Morris. I think, Mr. President and fellow members, I have 
no additional word of any moment to add to this very interesting discussion. 
There is one thing I have been impressed with, and that is that the very fact 
that the discussion has graduaily drifted into a question of policies of govern- 
ment rather than holding to our narrow question of the actual legal effect of 
this Pact in the field of international law, indicates very clearly what I sub- 
mit is its very real significance. 

It is a very important international declaration of purpose which may 
well change the whole course of world events and profoundly influence the 
future of international law and international relations. 

I join with our distinguished member, Mr. Ralston, in saying that it 
looks toward peace, and I pray, as all of you do, that it may result in actions 
and instrumentalities that will make the world safe for peace in the future. 

President Hucues. I think I am not revealing a secret when I say that 
the Program Committee, headed by our distinguished friend, Dr. Scott, are 
under lasting obligations to the framers of the Kellogg Pact. 

The first and important result of the negotiation of this treaty has been 
to provide a most interesting subject for discussion not only here but in all 
communities that ordinarily are not interested in the development of the law 
or in the relations of the nations. Whatever value jurists may attach to this 
Pact in its simple and brief form, it has engaged the imagination of the people, 
they for the first time, probably, being subject to that illusion which afflicts 
persons when they come into contact with the law and they then discover 
something that is a thing of simplicity. 

They have for the first time a formula which they think they under- 
stand. It gives them great satisfaction to have that feeling of intellectual 
comprehension of a great international pact. That itself has its value. It 
will stimulate interest in international law. It will create a watchfulness on 
the part of a great many persons who hitherto have taken little note of 
negotiations in the international field. 

I think there is great importance in the second article of the treaty, as 
distinguished from the first, because while there may be endless debate as to 
what constitutes a sufficient ground for defensive action, when the time for 
defensive action comes, there is often little room for debate when there is a 
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controversy on foot and there is a disposition not to seek its solution by 
pacific means. 

One of the great difficulties that we have had in international relations 
where there have been delicate questions, and feelings were easily aroused, 
was the immediate running up of the flag and the assertion, ‘‘We will not 
arbitrate,” the instinctive patriotic position, ‘This is something that this 
nation will never submit to any arbitral decision. This is our affair.” 

Now, of course, there may be occasions and probably will be many oc- 
casions when that attitude will be taken and supported by the opinion, sup- 
ported by the conscience, of the country which feels itself deeply interested, 
and perhaps, in the particular matter, justified; but wherever there is a 
reasonable ground for seeking a pacific solution, the opinion that demands 
that solution is now armed with what is believed to be a national obligation 
involving the good faith and honor of the entire people. That is an enor- 
mous gain, and personally I care very little whether it is legal or moral. 

I have the privilege of announcing that the President appoints the fol- 
lowing members of the Society to serve upon the Committee on Nomina- 
tions: 

Professor Jesse S. Reeves, Chairman, Professor William I. Hull, Mr. 
Lester H. Woolsey, Mr. Edward C. Wynne and Professor Phillip C. Jessup. 

This Committee will prepare a list of candidates to be presented to the 
Society at its business meeting on Saturday morning at ten o’clock, for the 
following offices: 

Honorary President, President, Honorary Vice-Presidents, three Vice- 
Presidents, eight members of the Executive Council to serve until 1932. 

We will now stand adjourned until tomorrow morning at ten o’clock 
when The Scope and Character of Arbitration Treaties will be presented as a 
subject for discussion, with an address by Chandler P. Anderson. 

(Whereupon, an adjournment was had until Friday, April 26, 1929, at 
10 o’clock a. m.) 





FIFTH SESSION 
Friday, April 26, 1929, at 10 o’clock a. m. 


The Vice-President, James Brown Scott, took the chair. 

Vice-President Scott. Ladies and gentlemen, the proceedings of the 
morning session are set forth in the program for Friday, April 26, 1929. 
On behalf of the Society I have the honor of presenting Mr. Chandler P. 
Anderson, American Commissioner, Mixed Claims Commission, United 
States and Germany, who will speak upon The Scope and Character of 
Arbitration Treaties. I might say that Mr. Anderson has asked me if there 
is a time limit and I have assured him that my watch is not in very good 
order this morning. 


THE SCOPE AND CHARACTER OF ARBITRATION TREATIES 
By CHANDLER P. ANDERSON 


American Commissioner, Mixed Claims Commission, 
United States and Germany 


I propose to discuss this question with reference, primarily, to arbitra- 
tion treaties to which the United States is a party. The general field of 


arbitration treaties between other Nations is too extensive to be covered 
within the limits of time allowed for the opening address of this session. 

The subject assigned to me applies, as I understand it, more particu- 
larly to the scope and character of the arbitration treaties which our Govern- 
ment has entered into during the past year, and calls for an examination 
both of the purpose of these treaties and the means adopted by them for 
accomplishing their purpose. 

By way of definition and to avoid misunderstanding, I must explain 
at the outset that in this discussion international arbitration is understood 
to mean the submission of a dispute between nations to an international 
Tribunal for decision in accordance with the law of Nations, and not for the 
purpose of merely having it disposed of by a decision of the Umpire, or of the 
majority of the Tribunal, in accordance with their personal opinion as to 
what that law should be, or what solution, in view of all the circumstances, 
would be best for all concerned. 

This definition conforms to the position always maintained by the United 
States in entering into arbitration treaties, and in every arbitration in which 
the United States has participated it has invariably based its position and 
arguments strictly on settled principles either of international law or of 
equity, and whenever equity was invoked it was understood to mean the 
application of accepted principles of right and justice. 

During the past year the United States has signed bilateral arbitration 
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treaties, nearly all of them in identical form, with 21 other Nations. The 
purpose of these treaties, as stated in the preamble of each in rather extrava- 
gant terms, was that the Parties were ‘‘eager by their example not only to 
demonstrate their condemnation of war as an instrument of national policy 
in their mutual relations, but also to hasten the time when the perfection 
of international arrangements for the pacific settlement of international 
disputes shall have eliminated forever the possibility of war among any of the 
Powers of the world,” and they had accordingly decided to conclude a new 
treaty of arbitration enlarging the scope and obligations of their previous 
arbitration treaties. Presumably it was not a mere chance coincidence that 
these arbitration treaties were negotiated and concluded concurrently with 
the negotiation of the so-called Kellogg Peace Pact, also known as the 
Multilateral Anti-War Treaty. 

By this Multilateral Anti-War Treaty the United States, together with 
some 60 other Nations, including those subsequently adhering to it in 
addition to the original signatories, declared in Article 1 that “they condemn 
recourse to war for the solution of international controversies, and renounce 
it as an instrument of national policy in their relations with one another,” 
and in Article 2 they agreed that “the settlement or solution of all disputes 
or conflicts of whatever nature or of whatever origin they may be, which 
may arise among them, shall never be sought except by pacific means.” 
Some disputes and conflicts of interest as to certain subjects and in certain 
cases were excepted from this general declaration by interpretations and con- 
ditions made in the course of the negotiations leading up to this treaty. I 
will revert to these exceptions later. 

In view of the undertaking in this multilateral treaty to substitute 
pacific means in place of war for the settlement of international issues, it 
was essential that adequate provision should promptly be made for the set- 
tlement, otherwise than by war, of all disputes and conflicts the settlement 
of which the Parties to this treaty have agreed should never be sought ex- 
cept by pacific means. Clearly, therefore, it was the purpose of the United 
States in entering into this series of new arbitration treaties to make provision 
for the pacific settlement of every kind of dispute which the United States 
and the other Parties to those treaties could agree upon as proper subjects 
for arbitration. 

Such treaties were necessary only in the case of the United States 
because most of the other signatories of this multilateral treaty are members 
of the League of Nations, which has its own Covenant and Court and modes 
of procedure for the pacific settlement of controversies among its members. 

The arbitration treaty with France, which was the first of this series 
of treaties, was designed as a model for all the others, and contained an 
article intended to reaffirm the existing Bryan Peace Treaties, but which, 
on account of conflicting provisions, led to confusion, and accordingly was 
omitted from the treaties subsequently negotiated. In place of this article, 
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however, the later treaties were supplemented by a separate conciliation 
treaty concurrently negotiated between the same Powers, if a Bryan Peace 
Treaty was not in force with them. These conciliation treaties closely 
resemble the Bryan Peace Treaties. 

None of these new bilateral arbitration treaties were concluded with 
Latin American Countries and that field was covered by the general Treaty 
of Inter-American Arbitration which was signed by the plenipotentiaries 
of 20 American Republics, including the United States, at the International 
Conference of American States on Conciliation and Arbitration at Washing- 
ton on January 5, 1929. This general arbitration treaty between the Ameri- 
can Republics was supplemented, as in the case of the bilateral arbitration 
treaties above mentioned, by a general Convention of Inter-American Con- 
ciliation, which was signed by the same Parties on the same date. 

This conciliation treaty differs from the usual form of conciliation trea- 
ties in that it contemplates that conciliation proceedings shall ultimately 
lead into arbitration, if the differences are not otherwise adjusted. In 
accordance with the usual plan of such treaties, it provides for the impartial 
examination by a commission of inquiry of all controversies of any kind which 
may have arisen between the Parties for any reason and which it has not 
been possible to settle through diplomatic channels, and it requires the com- 
mission to set forth in a report the results of its proceedings which, however, 
are not to be binding upon the Parties either as regards the exposition or 
interpretation of the facts or the questions of law. It also provides that the 
commission shall propose in its report the bases of settlement forthe equitable 
solution of the controversy. It then adds the following unusual provision: 


Article 13. “Once the procedure of conciliation is under way 
it shall be interrupted only by a direct settlement between the Parties 
or by their agreement to accept absolutely the decision ex aequo et bono 
of an American chief of state or to submit the controversy to arbitration 
or to an international court.” 


This article in effect transforms this conciliation treaty into an obliga- 
tory arbitration treaty with no exemptions whatever as to the questions to 
be submitted to arbitration, because, as noted above, it covers “all contro- 
versies of any kind which have arisen or may arise’ between the Parties. 

There is, however, so far as the United States is concerned, an important 
practical limitation upon this undertaking for the ultimate submission to 
arbitration of “all controversies of any kind which have arisen or may arise’’ 
because the Parties are left free to arrange by agreement between themselves 
the method by which the obligation to arbitrate is to be carried into opera- 
tion. This means that, before resorting to arbitration, it will be necessary 
for the Parties to enter into a special agreement in each case designating 
the Arbitral Tribunal and defining the matters in dispute and the terms of 
submission, and this agreement could not be made by the United States 
without the advice and consent of the Senate. 
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It remains to consider how far this general combination of anti-war and 
arbitration treaties has advanced the policy of obligatory arbitration as a 
substitute for war by enlarging the scope and obligations of our arbitration 
treaties. 

It must be noted in the first place that the Multilateral. Anti-War 
Treaty, with which these recent arbitration treaties are so closely associated, 
does not either in terms or in effect outlaw war. Contrary to the popular 
conception of this treaty, it does not declare war to be illegal even as between 
the Parties to the treaty. They merely agree as a general proposition not 
to resort to war among themselves, but at the same time, through inter- 
pretations and reservations adopted by the Parties in negotiating this treaty, 
a hidden meaning was disclosed which sanctioned war for a variety of causes. 
Moreover, there is nothing in this treaty which would justify an international 
tribunal in holding that a war between any of the Parties was unlawful or 
that either belligerent was liable under the treaty for damages for a breach 
of an international obligation. By the terms of the treaty the only legal 
consequence of the participation by any of the Parties in a war with any of 
the others is to terminate all obligations under the treaty. Whatever may 
be the moral effect of this treaty, it adds nothing to international law, and 
its legal effect is negligible. 

It is a matter of record that, in entering into this treaty, it was distinctly 
understood that a nation may go to war when its vital interests are involved 
without violating its obligations under this treaty, and that it rests with the 
nation concerned to determine for itself, and wholly in its own discretion 
what its vital interests are and when they areinvolved. This interpretation 
of the treaty was acquiesced in by all the Parties because it was generally 
conceded as axiomatic that a nation’s right| of self-defense was inalienable 
and not subject to the control of international law or treaty stipulations. 

This interpretation must be recognized as constituting at the outset a 
very important limitation upon the general plan for the universal substitu- 
tion of obligatory arbitration for war in the settlement of international con- 
troversies. 

When these new model arbitration treaties were first announced, much 
credit was claimed for them on the ground that they greatly extended the 
scope of the standard form hitherto used by the United States in the Root 
arbitration treaties, because these new treaties eliminated the proviso em- 
bodied in all the Root treaties that the questions to be arbitrated “‘do not 
affect the vital interests, the independence, or the honor of the two contract- 
ing States.” The omission of this proviso in these treaties would seem to 
be quite effectively nullified, so far as the “vital interests and the inde- 
pendence”’ of the Parties are concerned, by the sanction given by the Multi- 
lateral Anti-War Treaty to making war on account of vital interests or in 
self-defense. 

The exclusion in the Root treaties of questions affecting the honor of the 
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Parties is reproduced in these new treaties in a modified form and given a 
specific application by reason of the exclusion from arbitration under them of 
disputes involving the observance of the obligations of a member of the 
League of Nations in accordance with the Covenant of the League. 

Questions concerning the interests of third parties are expressly ex- 
cluded from arbitration both in the Root treaties and in these new treaties, 
and the new treaties also expressly exclude disputes depending upon or in- 
volving the “maintenance of the traditional attitude of the United States 
concerning American questions, commonly described as the Monroe Doc- 
trine.”” The general Treaty of Inter-American Arbitration also excludes 
questions involving the Monroe Doctrine by excluding questions which 
“refer to the action of a State not a Party to this treaty.” 

There is only one other group of controversies expressly excluded from 
obligatory arbitration in these new bilateral treaties, but this exception is 
by far the most far reaching of all in its consequences. It provides in terms 
that the provisions of the treaty “shall not be invoked in respect of any 
dispute the subject matter of which is within the domestic jurisdiction of 
either of the High Contracting Parties.” 

In an editorial comment, which I wrote in the April number of our Journal 
a year ago, I criticized this exclusion clause as going far toward destroying 
the value of these treaties, because if taken literally it would exclude many 
questions which are generally recognized as justiciable under international 
law and proper subjects for obligatory arbitration. My suggestion then 
was that this exclusion clause should be limited so as to apply only to purely 
domestic questions or questions solely within the domestic jurisdiction of 
the respective Parties. Without the words “solely” or “exclusively” this 
clause in terms embraces all disputes the subject matter of which is within 
the domestic jurisdiction of a nation irrespective of whether or not such 
disputes involve a question of right under international law. For instance, 
without some such limitation this exclusion clause would mean that the 
Parties agreed that a claim for damages arising out of the confiscation of 
foreign owned private property was not a proper subject for arbitration if 
such confiscation was authorized by the domestic law of a nation, although 
prohibited by the law of nations. 

This criticism seems to be sufficiently merited to justify itself without 
argument, but in case of disagreement on this point I will cite in support of 
it two precedents from earlier treaties, and a confirmation found in a later 
treaty. One of these precedents is found in Article 15 of the Covenant of 
the League of Nations, which provides, “If a dispute between the Parties 
is claimed by one of them and is found by the Council to arise out of a 
matter which by international law is solely within the domestic jurisdiction 
of that Party the Council shall so report and shall make no recommendation 
as to its settlement.’’ The other precedent is found in the supplemental 
declaration adopted by the Parties to the Six-Power Treaty concerning 
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possessions in the Pacific Ocean as negotiated at the Limitation of Arma- 
ments Conference in 1921, which declaration contains the following para- 
graph, “‘(2) that the controversies to which the second paragraph of Article 
1 refers shall not be taken to embrace questions which according to prin- 
ciples of international law lie exclusively within the domestic jurisdiction of 
the respective Powers.” 

A confirmation of this criticism is found in Article 1 of the above-men- 
tioned General Treaty of Inter-American Arbitration, which provides for 
the exception from arbitration under that treaty of all controversies “ which 
are within the domestic jurisdiction of any of the Parties to the dispute and 
are not controlled by international law.’”’ It will be noted that except for the 
closing phrase of that exception it is identical with the corresponding excep- 
tion in the new bilateral arbitration treaties. It must also be noted that 
these new bilateral arbitration treaties have not as yet proved acceptable 
to a number of important governments to which they were proposed, among 
others, Great Britain, Japan, The Netherlands, and Spain. 

Considering further the scope of these new arbitration treaties, it will 
be found that, subject to the exceptions above noted, the questions agreed 
upon as proper for submission to obligatory arbitration are defined in 
Article I of these treaties as: 


All differences relating to international matters in which the High 
Contracting Parties are concerned by virtue of a claim of right made by 


one against the other under treaty or otherwise, which it has not been 
possible to adjust by diplomacy, which have not been adjusted as a 
result of reference to an appropriate commission of conciliation, and 
which are justiciable in their nature by reason of being susceptible of 
decision by the application of the principles of law or equity. 


In each case a special agreement is required providing for the Tribuna 
of Arbitration and defining its powers and the questions submitted and the 
terms of submission, which agreement is subject, so far as the United States 
is concerned, to the approval of the Senate. 

This Article, including the definition of justiciable questions, is copied 
almost word for word from the unratified Taft Arbitration Treaty of 1911 
with Great Britain. 

In giving its qualified consent to the ratification of that treaty the Senate 
Foreign Relations Committee criticized the use of the word ‘“‘equity”’ in 
the phrase ‘“‘ by the application of the principles of law or equity” in defining 
justiciable questions on the ground that: 


In England and the United States, and wherever the principles of 
the common law obtain, the words “law or equity” have an exact and 
technical significance, but that legal system exists nowhere else and does 
not exist in France, with which country one of these treaties is made. 
We are obliged, therefore, to construe the word “equity” in its broad 
and universal acceptance as that which is “equally right or just to all 
concerned; as the application of the dictates of good conscience to the 
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settlement of controversies.” It will be seen, therefore, that there is 
little or no limit to the questions which might be brought within this 
article, provided the two contracting parties consider them justiciable. 


Nevertheless, the Senate has now approved without reservation this new 
treaty with France, together with all the other new arbitration treaties model- 
ed after it, although they all contain the same phrase “law or equity” in 
defining justiciable questions suitable for obligatory arbitration. 

A practical illustration of what the Senate Foreign Relations Committee 
had in mind in making the above quoted criticism is found in the decision 
of the Umpire in our arbitration with Norway a few years ago concerning 
the treatment by the United States, after it became a belligerent in the 
World War, of certain neutral-owned property interests within the jurisdic- 
tion of the United States. 

By the terms of submission in that arbitration the Tribunal was au- 
thorized to decide “in accordance with the principles of law and equity.” 
The Umpire, who was a national of a traditionally neutral State, and there- 
fore predisposed in favor of neutral interests, considered that the use of the 
word “equity” in defining the jurisdiction of the Tribunal justified him in 
disregarding international law, on the ground that its application seemed 
inequitable to him from a neutral’s point of view. In that case “equity” 
was interpreted as meaning whatever, in the personal opinion of the Umpire, 
seemed to him fair and good as a matter of policy for the protection of neutral 
interests. 

It will be recalled that in paying the award in that Arbitration Secretary 
of State Hughes wrote to the Minister of Norway, stating that ‘due process 
of law applied uniformly, and without discrimination to nationals and aliens 
alike and offering to all just terms of reparation or reimbursement suffices 
to meet the requirements of international law.’”’ He added that “in ap- 
parently maintaining a different principle, the Tribunal is believed to have 
proposed and applied an unwarranted rule against which the Government 
of the United States feels obliged to protest and under which it must deny 
any obligation hereafter to be bound,” and that “the award cannot be 
deemed by this Government to possess an authoritative character as a 
precedent.”’ 

That is the sort of decision which is likely to result if ‘equity’ as 
defined in the dictionaries is substituted for international law in the decision 
of international questions. 

It is also important to note in this connection that the general Treaty 
of Inter-American Arbitration, above mentioned, eliminates the words “or 
equity” in its definition of justiciable questions, or “juridical questions” 
as they are termed in that treaty, which definition otherwise is the same as 
the definition in these bilateral treaties. 

It is also important to note that in the Statute for the League Court of 
International Justice that court is empowered to decide a case ex aequo et 
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bono only if the Parties agree thereto. So also, under the provisions of 
Article 13, above quoted from the General Convention of Inter-American 
Conciliation, the Parties are given the option of submitting the question in 
dispute to an American chief of State for decision ex aeguo et bono or of 
adopting one of two other alternatives, so that here again it is recognized 
that an international question should not be decided on the basis” of 
equity, as defined in the dictionaries, without the express consent of the 
Parties. 

There is another difference of importance, from an international point 
of view, between these model bi-lateral arbitration treaties and the general 
Inter-American Arbitration Treaty. This difference is that the latter con- 
tains a list of questions, not found in the former, which the Parties agree to 
consider as included among the questions of a juridical or justiciable char- 
acter suitable for arbitration. The questions thus listed comprise: 

(a) The interpretation of a treaty; 

(b) Any question of international law; 

(c) The existence of any fact which, if established, would constitute a 
breach of an international obligation; 

(d) The nature and extent of the reparation to be made for the breach 
of an international obligation. 

This list of questions corresponds with the questions listed in the Statute 
of the League Court as suitable for obligatory arbitration, as to which, 
under the so-called optional clause in that Statute, the members of the Court 
may declare that they recognize the jurisdiction of the Court “‘as compulsory 
ipso facto and without special agreement, in relation to any other member 
or State accepting the same obligation.” 

There seems to be no sound reason, either as a matter of law or precedent 
or policy, why we should provide on the one hand in our recent obligatory 
arbitration treaties with European and Asiatic Powers, for the exclusion of 
all questions within the domestic jurisdiction of the Parties and for the 
decision of the questions submitted by the application of the principles of 
equity as well as of law, while at the same time, on the other hand, in our 
arbitration treaty with American States we exclude from arbitration only 
those questions within the domestic jurisdiction of the Parties which are not 
controlled by international law, and provide for the application of the prin- 
ciples of law alone in deciding the questions submitted. 

There also seems to be no sound reason for not expressly including in 
our treaties with European and Asiatic Powers the classes of legal disputes 
which are expressly recognized as suitable for obligatory arbitration in the 
general Treaty of Inter-American Arbitration, and in the Statute of the 
League Court. 

On the contrary, it would seem to be a matter of great importance in 
the development both of obligatory arbitration, and of the codification of 
international law, that in all of our future arbitrations a common juris- 
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dictional basis should be established as to the subjects to be submitted for 
decision and the principles to be applied in deciding them. 

In conclusion, it seems to me that the scope and character of our recent 
obligatory bilateral arbitration treaties leave much to be desired. They 
certainly fall far short of fulfilling the purpose announced in their preamble 
of’ hastening the time “when the perfection of international arrangements 
for the pacific settlement of international disputes shall have eliminated 
forever the possibility of war among any of the Powers of the world” and 
“of enlarging the scope and obligations” of our previous arbitration treaties. 

In order to advance the general cause of international arbitration a 
common basis should be established among nations, so far as possible, both 
as to the questions suitable for obligatory arbitration and the principles of 
law to be applied. Unfortunately the United States not only is not taking 
the lead in that direction but is distinctly blocking progress by entering con- 
currently into two different and inconsistent and inharmonious forms of 
arbitration treaties, which demonstrate uncertainty and confusion as to the 
position of the Government of the United States on the questions under 
consideration. 

For these reasons, as well as for the sake of uniformity in its dealings 
with other nations, the United States should formulate and adopt, by and 
with the advice and consent of the Senate, of course, a standard form of 
arbitration treaty suitable for use generally with all nations, in which should 
be embodied a general definition of justiciable questions and a list of specific 
questions which are expressly agreed to be justiciable and, therefore, suitable 
for obligatory arbitration. 

It is also high time that the Government of the United States should 
reach a definite conclusion as to whether it prefers to have the principles of 
law or equity or both, or of law alone, applied in the decision of the questions 
submitted to arbitration. 

Considering broadly the subject of obligatory arbitration, and in- 
dependently of the particular treaties above mentioned, it should be re- 
membered that nations are always at liberty to resort to arbitration by 
special treaty even when no general arbitration treaty is in force between 
them. Furthermore, in view of the great progress which arbitration has 
made in recent years as a matter of national policy and as a substitute for 
war, the existence of a general arbitration treaty covering questions of dif- 
ference arising in the future has ceased to have the importance formerly 
attributed to it as an inducement to arbitrate. 

Since the World War the power of public opinion throughout the world 
has imposed upon the members of the family of nations an obligation to 
settle their differences by pacific methods, and, if necessary, to arbitrate 
justiciable questions even if they have no general arbitration treaty covering 
such questions. The Multilateral Anti-War Treaty really goes no further 
than to give expression to this generally recognized obligation. 





119 


The establishment of a real World Court to which all nations could 
resort on terms of equality would have simplified very greatly the organiza- 
tion of international arbitration as a world policy, just as the establishment 
of the League Court has simplified the arbitration of disputes among mem- 
bers of the League of Nations, who are bound by the League Covenant 
which is the law of that Court. 

Nevertheless, even if we should join the League Court, it is essential 
that we make separate obligatory arbitration treaties with other nations 
because, as a member of that Court, without also being a member of the 
League, we would not be bound by the League Covenant. 

The statute of the Court provides that “the jurisdiction of the Court 
comprises all cases which the Parties refer to it and all matters especially 
provided for in treaties and conventions in force,” which presumably means 
in force between the Parties to the case submitted. It also provides that 
in deciding cases “‘The Court shall apply, first, international conventions, 
whether general or particular, establishing rules expressly recognized by the 
contesting States.” 

Clearly, therefore, a prerequisite for the submission of a case to the 
League Court by the United States as a non-member of the Court, or even 
as a member not bound by the League Covenant, an arbitration treaty with 
the opposing Party is necessary for establishing the terms of submission 
and the law to be applied. The members of the League have such a treaty 
in the League Covenant. 

In any event, arbitration treaties between the United States and other 
Powers could be made useful in developing obligatory arbitration, if they 
kept pace with the progress being made in the general field of arbitration 
and were designed to standardize among !nations a common and accepted 
basis upon which to build for the future advancement of the cause of arbitra- 
tion. They would also be useful, from the point of view of the United 
States, in arranging beforehand for the organization of Tribunals to be con- 
stituted with special reference to the particular questions to be decided in 
cases where the League Court was not accepted, and in establishing special 
terms of submission controlling the action of the Tribunal. 

Chairman Scott. Mr. Anderson’s paper is before the assembly for 
discussion. ‘The Chair calls upon Professor Cullen B. Gosnell to open the 
discussion. 

Professor CULLEN B. Gosnetu. In the time allotted to me, it is my 
intention to discuss a few typical compulsory arbitration treaties of the 
twentieth century. 

Most of the compulsory arbitration treaties of the first decade of the 
twentieth century were restrictive in nature. An example of this is the 
Anglo-French Treaty of October 14, 1903. Article 1 of this treaty says: 


Differences which may arise of a legal nature, or relating to the 
interpretation of treaties existing between the two Contracting Parties, 
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and which it may not have been possible to settle by diplomacy, shall 

be referred to the Permanent Court of Arbitration. established at the 

Hague by the Convention of the 29th of July, 1899, provided, neverthe- 

less, that they do not affect the vital interests, the independence or the 

honor of the two Contracting States, and do not concern the interests 
of third parties. 
Article 2 provides for a special compromis in each case and Article 3 states 
that the agreement is to be in effect for five years, upon the expiration of 
which time it may be renewed. 

A treaty similar to the one above was signed by the United States and 
Great Britain, in 1904, but it was not ratified by the United States Senate. 

It may be seen very readily that a treaty like the Anglo-French Treaty 
was practically worthless since it contained a vague reservation with regard 
to vital interests and independence of the contracting states. Almost any 
dispute which might arise between the parties might be thrown out with 
such a broad reservation. Notice that it not only contained this broad reser- 
. vation but whenever a dispute arose between the contracting states a special 
treaty or a compromis had to be made. Under these circumstances if no 
compromis could be made, then resort to arbitration would be blocked. 
Either party would be able to prevent a settlement of a difference in this 
way. 

All treaties of this period, however, were not restrictive to the extent of 
the above treaty. An example of the less restrictive agreement is the 
Treaty of 1902 between Argentina and Chile. Article 1 of this treaty pro- 
vides that “‘the High Contracting Parties bind themselves to submit to arbi- 
tration all controversies between them, of whatever nature they may be, or 
from whatever cause they may have arisen, except when they affect the 
principles of the Constitution of either country and provided that no other 
settlement is possible by direct negotiations.” Article 2 states that ques- 
tions already settled prior to the agreement cannot be reopened by virtue of 
this treaty. ‘“‘In such cases,” this article concludes, “arbitration will be 
limited exclusively to the questions which may arise respecting the validity 
of, the interpretation of, and the fulfillment of such agreements.”’ A special 
compromis is to be made in each case. 

This treaty enjoys a unique place among treaties of compulsory arbitra- 
tion of differences. These two nations had had frequent differences before 
this treaty was concluded and were habitually armed against each other with 
a view to trouble. Under these circumstances, it is remarkable that they 
were able to come together and make a treaty of this scope. Only mild reser- 
vations were made to the agreement and at the same time the parties agreed 
to curtail armaments. Another fact which must be remembered is that the 
territories of the parties were contiguous. 

At the same time, attention must be called to a safeguard in the treaty; 
I refer to the one which provides that a compromis must be made between the 
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parties in every case. In this respect it might be said that this treaty con- 
tained a reservation similar to the one in the Franco-British Treaty. But 
for this period, this agreement between Argentina and Chile was a very sig- 
nificant one for most of the treaties concluded then contained sweeping 
reservations. 

A treaty which has been characterized in many respects as a model 
treaty of arbitration is that which was concluded by France and Denmark 
August 9, 1911, and I regret that my time does not allow a discussion of it. 

There is a great improvement in recent treaties. I wish to consider two 
of these here: first, the Locarno Treaties; and second, the Pan-American 
Arbitration Treaties. 

Let us examine one of the Locarno Treaties providing for arbitration. 
The treaty between Germany and Belgium signed October 16, 1925 reads in 
part as follows: 

Article 1. All disputes of every kind between Germany and 
Belgium with regard to which the Parties are in conflict as to their 
respective rights, and which it may not be possible to settle amicably by 
the normal methods of diplomacy, shall be submitted for decision either 
to an arbitral tribunal or to the Permanent Court of International Jus- 
tice, as laid down hereafter. It is agreed that the disputes referred to 
above include in particular those mentioned in Article 13 of the Cove- 
nant of the League of Nations. 


This treaty goes on to state that conciliation may also be used. 

It should be noticed that the treaty, the provisions of which are given 
above in part, calls for compulsory settlement of differences between the 
parties, but not for compulsory arbitration. All disputes arising between 
the parties, and particularly those mentioned in Article 13 of the League 
Covenant, are to be settled first by diplomatic means, second by arbitration, 
and third by conciliation provided that the parties agree to this method. So 
far as compulsory arbitration is concerned, we readily see that it is limited in 
this treaty. Matters of a domestic nature may be withheld from arbitration 
or conciliation until the national courts have finally settled them or passed on 
them; then they may be submitted to an arbitral tribunal or a conciliation 
commission. 

A treaty which approaches more nearly the ideal is the General Treaty 
of Inter-American Arbitration signed at Washington on January 5, 1929, by 
the United States and most of the Latin American states. This treaty stipu- 
lates “that all differences of an international character which have arisen or 
may arise’’ between the parties and which it has not been possible to settle 
by diplomacy and which are of a legal nature shall be submitted to arbitra- 
tion. The term “legal” includes the four categories of Article 36 of the stat- 
ute of the World Court especially. The last part of Article 1 states that 
such disputes may be settled by recourse to procedure of investigation and 
conciliation before resorting to arbitration. Article 2 of the treaty makes 
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two reservations; the first excepts from arbitration all questions of a domes- 
tic nature; and the second all questions affecting third parties. Article 3 
says that the parties shall designate by agreement the arbitrator or tribunal 
and in the event no agreement can be reached, each party is to nominate two 
arbitrators and the four so selected shall name the fifth member of the court. 
Although, according to Article 4 the parties to a dispute must make a 
compromis in each case, this is to be no bar to settlement by arbitration, for 
if they cannot make such an agreement within three months time reckoned 
from the date of the installation of the court the agreement shall be formu- 
lated by the court. 

There are two good features contained in this treaty. In the first place, 
the treaty is elastic in that it allows other means of settlement of legal ques- 
tions than arbitration, and in the second place, in the event that the parties 
cannot make a compromis this will be no bar to settlement of the question by 
arbitration. Thus we find that questions of a legal nature and which are 
international in character will be adjusted by peaceful means. 

By way of summary the following conclusions may be stated: 

(1) Restrictive treaties like the Anglo-French Treaty of 1903 amount to 
very little since the loop-holes of escape are so very numerous; besides, one 
party can judge as to whether its essential interests are affected and thus may 
refuse to settle any difference which may arise. 

(2) The tendency of recent treaties is to have less loopholes for avoiding 
peaceful settlement but to be more elastic in that they allow other means of 
settlement than arbitration. Treaties like those of Locarno and the Pan- 
American Treaties of 1929 have great possibilities, since not all matters are 
required to be decided by arbitration, but other means of settlement are open 
to the parties as well. To the method of arbitration, conciliation, diplo- 
macy and justice are added. Perhaps to these methods it would be well to 
add investigation and inquiry. A treaty with all these features is far more 
satisfactory, more nearly safeguards the interests of the parties, and secures 
better results. This is especially desirable between great Powers. Investi- 
gation and inquiry bring public opinion to bear and we in America believe in 
its effectiveness. Moral pressure will often force nations to act as they would 
not otherwise act. 

Chairman Scorr. The chair has the pleasure of inviting Professor 
Phillip C. Jessup to continue the discussion. 

Professor Puiturp C. Jessup. Mr. Chairman, ladies and gentlemen, 
both Mr. Anderson and Mr. Gosnell have referred to treaties of compulsory 
arbitration, and I should like to emphasize a distinction in regard to those 
treaties which I think was suggested by both of them. We have on the one 
hand treaties which may be called treaties of compulsory arbitration which 
involve an engagement on the part of the state to submit all or certain cate- 
gories of disputes to arbitration, but which require, before the case comes 
before a tribunal, the conclusion of a compromis on which both parties must 
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agree in advance. On the other hand, we have a type of compulsory arbi- 
tration treaty to which I shall generally refer in speaking of compulsory 
arbitration treaties, which provides not only an obligation to resort to arbi- 
tration in all or certain categories of justiciable disputes, but provides that 
the case may be laid before the court by the unilateral application of one 
party. 

The trend toward the acceptance by great powers of treaties of com- 
pulsory arbitration is, within the field now under discussion, one of the most 
significant tendencies of the last decade. This tendency may be indicated 
by calling attention to the contrast between two documents, not gua docu- 
ments but as indices to contemporary ideas. The first is the report of the 
First Commission of the Second Hague Peace Conference of 1907. The 
other is the project submitted to the Chamber of Deputies by the French 
Government on March 19, 1929, in which the Chamber is asked to authorize a 
total adhesion to the General Act adopted by the Assembly of the League in 
September, 1928. 

In 1907 the general attitude was voiced by one delegate who declared :! 


We are unanimous in recognizing that there are among disputes of a 
juridical nature certain controversies which must necessarily be with- 
drawn from arbitration. They are those which concern the honor, inde- 
pendence, and vital interests of states. We should also admit that the 
question of knowing whether a particular dispute comes within this 
category should be decided by each power in the exercise of its com- 
plete and sovereign independence. 


A majority of the Commission finally agreed on the following categories 
which might be the subject of compulsory arbitration. They are as follows: 
“Reciprocal free aid to the indigent sick, international protection of work- 
men, means of preventing collisions at sea, weights and measures, measure- 
ment of ships, wages and estates of seamen, protection of literary and artistic 
works.’”? However, not even this innocuous suggestion received the ap- 
proval of the conference. 

Some five weeks ago the French Government asked the Chamber ® to 
accord an authorization which it declared would result for the first time in 
France’s obligating itself not only to resort to arbitration for the pacific 
settlement of all disputes which may arise with other individual states, but 
also to accept such an obligation “en blanc’’ valid for all states which wish to 
accept the same obligation. It was pointed out that as soon as this en- 
gagement was entered into it would have a universal application, since once 
notified to the Secretary-General of the League, France could no longer limit 
the extent of its consequences. With regard to any state cosignatory of the 
General Act, arbitration could be demanded by either side without leaving to 
the other the privilege of declining. It was added that this was also a 


1 Proceedings of the Hague Peace Conference, Conference of 1907, Vol. I, p. 466. 
2 Tbid., p. 537. 3 Paris Temps, March 17, 1929. 





124 


“general’’ obligation since it referred not only to specific categories of dis- 
putes, but to all cases which may arise. The only reservation suggested is 
not one which according to the former practice preserves freedom of action in 
certain instances; it is one which merely substitutes for an arbitral tribunal 
another type of organ—the Council of the League of Nations. It will be re- 
called that the General Act provides three types of procedure, conciliation, 
judicial settlement and arbitration. In the first instance, the conciliation 
procedure is merely advisory. If the matter involves a conflict of “rights” 
resort may be had to the Permanent Court of International Justice by uni- 
lateral application. It is this unilateral application which is the earmark of 
the modern treaty of compulsory arbitration comparable to serving a 
summons in a municipal court. Even if the dispute does not fundamentally 
rest on a legal issue the case can be laid before an arbitral tribunal, again by 
unilateral application, which tribunal may then render a definitive judgment 
deciding ex aequo et bono if necessary. 

The French Government went on to say that, if authorized, this action 
would mark a new progress in the way of the technical organization of peace 
of which the Locarno treaties, limited to certain European powers, and last 
of all the Pact of Paris, open to all Powers, had marked the principal stages. 
The statement continues by urging immediate action in order that the ex- 
ample of France may have its effect in inducing like action by other states. 

It is obvious that the acceptance of the General Act goes further even 
than the signature of the so-called Optional Clause of the Permanent Court 
of International Justice which barely nine years ago was considered wholly 
inappropriate for great Powers but which has already been signed by 
twenty-nine states, including Germany. Other states are already planning 
to follow suit. Its adoption by a great Power like France would undoubt- 
edly be imitated by many states. It is commonly believed that should a 
Labor Government come into power in England that nation would take like 
action. These events may and undoubtedly will take time, but it is no 
longer possible to leave out of account the possibility that in the not too dis- 
tant future the states of the world will form the habit of recognizing that a 
state as well as an individual may be haled into court in order that its case 
may receive judicial determination. This potentiality but emphasizes the 
need for perfecting existing judicial machinery as the Committee of Jurists 
recently assembled at Geneva has endeavored to improve the Statute of the 
Permanent Court of International Justice with a view to making it more com- 
petent to handle the increasing volume of business submitted to it. 

Chairman Scott. The closing speaker on this program is Professor 
Robert R. Wilson. 

Professor Ropert R. Witson. In pursuing this discussion further I 
should like to restrict my remarks to certain arbitration agreements entered 
into in the period of eight years from 1920 to 1927, inclusive. 

I do that for several reasons. The official texts of agreements made 
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during the last fifteen months are not very easily accessible. Furthermore 
certain of the developments within the past year, such as Professor Jessup 
has just mentioned, notably the Pan-American treaties recently signed, have 
been discussed by the preceding speakers more effectively than I could do it. 

With the indulgence of the Society I shall restrict my remarks to 
arbitration agreements made during the eight year period mentioned and 
shall speak only of agreements which have actually come into operation. 

I think I appreciate the new moves which are being made in the direc- 
tion of more comprehensive treaties, but my own brief and inadequate 
study of arbitration agreements has convinced me that it is not always most 
profitable to discuss the good things that are about to be under arbitration 
treaties still pending ratification. 

Before a League of Nations body in 1920, Lord Balfour observed that 
“the subject of compulsory arbitration has been before the legal authorities 
of the world now for many years. It has more than once been brought up 
for practical decision, and has always been rejected.” This statement, if 
true in some measure in 1920, could hardly be applied with equal accuracy to 
the period of eight years immediately following. For these years have seen 
the conclusion of many arbitration treaties which afford sharp contrasts to 
the typical conventions of the pre-War period.’ An investigation of the 
scope and character of the new treaties reveals an apparently determined 
effort on the part of at least some states (nearly all of them being European 
states) to establish obligatory arbitration upon a treaty basis. 

Before proceeding to an examination of the new arbitration agreements, 
it may be observed, at the risk of doing what the United States Supreme 
Court once described as “obscuring the obvious by discussing it,’’ * that the 
development from 1920 to 1928 seems to be explainable at least in part by 
the progress made in international organization. Even after discounting 
heavily the more sweeping preambular references to such matters, it is 
hardly possible to overlook the frequent recurrence of such phrases as 
“within the framework of the League of Nations” and “‘in accordance with 
the principles upon which the Covenant of the League of Nations is based,” 
in connection with recent arbitration treaty making. Aside from the 
obligatory mediation system of the Covenant, the established jurisdiction 
particularly adapted to the settlement of legal questions, and the Third 
Assembly’s recommendations which have found adoption in a growing list 
of bi-partite conciliation arrangements, the League has seemed to supply 

4P. C. I. J., Documents Concerning Action Taken by the Council of the League under 
Article 14 of the Covenant, p. 38. 

5 There were some states, not of the greatest world powers, which did conclude arbitra- 
tion treaties without stated reservations before 1914. Perhaps the best example is the 
agreement of November 20, 1909, between Italy and The Netherlands, a text of which is in 
Recueii des Traites et Conventions Conclus par le Royaume des Pays-Bas (Lagemans-Breukel- 


mann), p. 1035. 
$253 U. 8. 61. 
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what a few states at least have considered an atmosphere in which some of 
the traditional “safe-guards”’ in arbitration treaties could be omitted.’ To 
appreciate the resulting new forms of regional and bi-partite agreements is 
not, however, to lose sight of the League’s failure so far to submit an ac- 
ceptable formula for a general arbitration convention. 

The mere number of agreements concluded between 1920 and 1928 is 
impressive, although by no means evidence of the universal acceptance of a 
principle. Approximately three hundred arbitral commitments are em- 
bodied in the treaties recorded during the period. Nearly half of these are 
single clauses or articles in treaties binding the signatories to refer disputes 
with reference to interpretation, execution or application of these. particu- 
lar conventions. Under another large group of conventions, provision is 
made for the arbitration of questions arising of a technical nature, a plan em- 
ployed to some extent in a few multilateral conventions before 1914. 
Most of the remaining treaties are more directly within the field of this dis- 
cussion, because they provide for the settlement (not merely reference for 
investigation) of future disputes arising between the signatories; they are 
arbitration treaties proper, not merely compromisory clauses in treaties on 
other subject matter. 

It is not within the scope of this discussion to attempt a classification of 
the last-mentioned group of treaties, but rather to distinguish some of the 
tendencies believed to be most significant in connection with their making. 
Perhaps most conspicuous of these are to be found in (1) the linking of arbi- 
tration with other methods of procedure in amicable settlement, with provi- 
sion for transition from one method, when tried without success, to another; 
(2) greater simplification in the classification of disputes; (3) provisions for 
determining by arbitration the disputed nature of controversies; (4) provi- 
sions inserted to facilitate the reference of questions. These will be ex- 
amined without losing sight of the danger in essaying to find “‘tendencies”’ 
in anything less than general or universal practices. 

The plan of bracketing arbitration with other methods of permissible 
procedure, settlement by some one of which is made obligatory, is found 
particularly in the provisions of some sixty bi-partite conventions which had 
been made up to 1928, the list including both conciliation conventions, and 
combination conciliation-arbitration engagements. It is not true that all of 
the agreements mentioned make settlement under some form of amicable pro- 
cedure obligatory for every possible dispute arising between the signatories. 
Some of them do seem to have that effect, as, for example, the Treaty of 
Conciliation and Obligatory Arbitration between Spain and Italy, signed 
August 7, 1926.9 By its terms, reference to a conciliation commission is the 


7 Discussed in “Reservation Clauses in Agreements for Obligatory Arbitration,’” 
AMERICAN JOURNAL OF INTERNATIONAL Law, Vol. XXIII, pp. 68-93. 

* Illustrated in the Postal Conventions of 1874 and 1891 (18 U. S. Stats., 585, 1093). 

® League of Nations Treaty Series, No. 1558. 
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normal first step required in case of every dispute which cannot be settled by 
_ means of diplomacy (although there may be reference to either judicial or 

arbitral bodies under other conventions between the parties even before 
conciliation has been tried). Should the procedure of conciliation fail, the 
parties are bound to refer the case to the Permanent Court of International 
Justice or to arbitration (the Court to decide ex aequo et bono if it finds the 
question not of a juridical nature). 

Even in the case of treaties which do not prescribe some method of 
settlement for all future disputes (as in those which, like the Locarno Arbitra- 
tion Conventions,!! except ‘domestic’ questions) there is usually provided 
the widest possible choice of procedures in amicable adjustment, and no one 
method of settlement is made obligatory except when it appears that the 
parties will not be able to agree upon or successfully use any other. It is not 
necessary for the present purpose to consider the wisdom of treaty provisions 
which make it obligatory to refer to arbitrators, as a last resort, even ques- 
tions of a non-legal nature (7.e., where the parties are not in dispute over their 
respective rights, but are in controversy over matters of pure policy). This 
has been done under some of the more extreme conciliation-arbitration treat- 
ies of the period. Whatever differences of opinion there may be on the 
proper scope of obligatory arbitration, it will probably be agreed that the 
practice just described—of multiplying agencies for peaceful settlement, and 
allowing the widest list of alternatives to the parties before prescribing any 
particular arbitral procedure which must be followed, is most consistent with 
the dignity of sovereign states. 

In the classification of disputes, the post-War treaties of conciliation and 
arbitration appear, in general, to have effected a desirable simplification. 
An examination of treaties made between 1920 and 1925 reveals considerable 
diversity in this matter, although the phraseology which was so generally 
employed in conventions before 1914 to set forth the normal scope of arbi- 
trable disputes was seldom used. Under the Locarno Arbitration Conven- 
tions, there is a classification of future disputes into two broad categories, (1) 
disputes in regard to rights, (2) all other disputes. Substantially this classi- 
fication has been employed in at least fifty treaties or conventions signed sub- 
sequent to the Locarno agreements; and it is also being employed in the new 
arbitration treaties being made by the United States.!* In general, the more 
conservative of the newer treaties for general arbitration prescribe arbitral or 
judicial settlement only for disputes in regard to rights. Other disputes are 
to be referred to conciliation commissions, or perhaps to the League Council 


10 Cf. Treaty of November 30, 1926, between Denmark and Czechoslovakia, which is 
equally broad in its scope (L. N. T. S. No. 1541); also the Treaty of April 30, 1926, between 
Sweden and Belgium (L. N. T. 8. 1540). 

uL. N. T. S. Nos. 1293, 1294, 1295, 1296. 

%U. 8. Treaty Series No. 768 (with Finland); No. 770 (with Albania); No. 774 (with 
Germany). 
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for whatever procedure is possible under the Covenant to avert war. But 
in exceptional instances, notably a group of six bi-partite conventions made 
by Scandinavian states in 1925 and 1926, judicial settlement is prescribed 
for disputes in regard to rights, and arbitral settlement for all other dis- 
putes."* And in some other instances, which seem to be not so numerous as 
to mark a widespread practice, when conciliation fails to lead to a settle- 
ment, parties are bound to accept arbitral settlements after a reasonable 
length of time. Where there is employed the simple classification of dis- 
putes (into disputes over rights, and other disputes) reserve clauses have not 
infrequently been introduced (although not usually in the language of the 
pre-War conventions) to designate exceptions to be made in applying this 
classification. This applies to such reserves as those on domestic ques- 
tions,‘ disputes regarding territorial status, questions which affect consti- 
tutional principles of the parties,!® disputes having their origins in the past,” 
and the like. The tendency, then, in connection with classification, is 
toward uniformity and simplicity; but there is still great diversity in setting 
forth the nature and extent of the obligation in connection with each cate- 
gory of disputes. 

The survival of reservation clauses in treaties, however changed in form 
during the post-War period, makes it necessary to deal with the manner in 
which these reserves are to be applied when invoked by a party. On this, 
the tendency seems to be definitely toward arbitral determination of the 
nature of any controversy, when this is disputed. It is here that the princi- 
ple of obligatory arbitration appears to have had its most important ex- 
tension during the period since the War. For whereas before 1919 it was 
only in exceptional instances (notably a group of conventions made by Italy) 
that the preliminary question of the nature of a controversy must be 
settled by arbitration according to the treaty terms, it seems now to have 
become a fairly general rule. Important exceptions are found in treaties 
made by the United States, Great Britain and Japan,'* under which the 
decision upon whether reserve clauses apply to particular questions rests 
still with the interested parties, as in the typical conventions for general 
arbitration made before 1914. Germany’s new arbitration treaties sub- 
scribe clearly to the opposite principle, 7.¢., to the rule of arbitral determina- 


w’L. N. T. S. Nos. 1192, 1235, 1242, 1417, 1418, 1420. 

144 Tllustrated in the second article of the Polish-Swedish Treaty of November 3, 1925 
(L. N. T. S. No. 1466). 

%L. N. T. 8. No. 1171 (Treaty between Poland and Czechoslovakia). 

16 Tllustrated in a general treaty of arbitration between the Argentine Republic and 
Venezuela (L. N. T. S. 715). 

17 Tllustrated in the treaty of April 5, 1927, between Italy and Hungary (L. N. T. S. 
No. 1561), and in the Convention of Nov. 11, 1927, between France and Jugoslavia (L. 
N. T. S. 1593). 

18U. 8. Treaties cited above; Swiss-Japanese Treaty of December 26, 1924 (L. N. T.S. 
No. 1072); British-Dutch Convention (renewal), in L. N. T. S. No. 977. 
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tion of whether a particular controversy is arbitrable.” A resolution of the 
Institute of International Law in 1922 set forth the principle upon which the 
newer-model arbitration treaties are based.” There is no question here of 
the proper scope of obligatory arbitration, but rather of having some dis- 
interested agency to apply reservations so that whatever obligations are 
accepted may be real commitments to arbitrate, not merely promises to con- 
sider the matter of referring to arbitrators. To cover the matter in an arbi- 
tration treaty, definite provisions are necessary, according to authoritative 
opinion.” In some of the recent agreements, e.g., the Central American 
Convention, lack of definiteness as to the exact manner in which reservation 
clauses are to be applied, seems to produce an obvious weakness.” It is be- 
lieved, however, that the evidence available is sufficient to prove a very wide 
acceptance of the new principle—that where reserve clauses are included in 
a treaty, there should be arbitral procedure to determine the nature of any 
controversy arising; to the extent that this principle has found acceptance 
since 1920, the principle of obligatory arbitration seems to have been sub- 
stantially advanced. 

Closely related to the matter of applying reservation clauses is the 
method of referring controversies. Here again the period since 1920 pre- 
sents some sharp contrasts to the decade before 1914. It was during that 
decade that the obligatory compromis plan presented at the Second Hague 
Conference was practically rejected. In general, where so-called obligatory 
arbitration engagements existed, they contemplated the conclusion of a 
separate agreement of reference for each particular dispute to be referred; in 
the event of refusal to conclude the special agreement, or inability to agree 
upon its terms, arbitration could never proceed. Where an agreement for 
reference could not be made by the executive department of a government 
alone, but required the assent of another department of the government and 
must be handled as a formal treaty, the way was obviously more difficult. 
The record of many arbitral engagements made between 1920 and 1928 seems 
to supply convincing evidence of a new tendency. Within whatever limited 
scope the commitments are confined, there has been evidenced in these many 
instances an intention to allow arbitration to proceed in spite of the failure 
of a single (interested) party to codperate in the conclusion of a formal agree- 
ment of reference. In some instances, the method has been to allow a con- 
ciliation commission which may itself have endeavored to effect a solution of 
the difficulty, to proceed with the drawing up of special terms under which 
the dispute can go to an arbitral tribunal; * in other instances, the obligatory 


19 See Germany’s treaty with The Netherlands (L. N. T.S. 1527); with Sweden (L. N. 
T.S. No. 1036); with Estonia (L. N. T. S. 1484). 

20 Annuaire, XXIX, 259. Cf. previous discussions, XXIV, 224-230, XXV, 397-411. 

2 P.C. I. J., Documents Concerning Action Taken by the League Council, p. 194. 

2 Text in Conference on Central American Affairs, 1922-23, pp. 296-313. 

23 See Art. 7 of the Treaty of May 20, 1926, between Germany and The Netherlands. 
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compromis plan of the Hague Convention for Pacific Settlement has been 
employed ;* in still others it is provided that as a last resort reference to an 
arbitral body may be effected by a “simple application” or “simple re- 
quest.” Time-limits are commonly mentioned, after which an aggrieved 
party may make sure that the question gets into the hands of arbitrators for 
settlement, despite the disinclination of the other disputant. While in 
theory such provisions for facilitating reference go far toward perfecting 
obligatory arbitration schemes, it appears inevitable that in practice their 
application might be difficult without a sanction such as might be had 
through an international organization, and that they might sometimes 
create delicate situations for the tribunals whose jurisdictions were sought. 

Besides the four general tendencies which have been suggested, many 
other features of the new arbitration treaties invite attention. Provisions 
for settlements ex aequo et bono,” clauses inserted to delay the reference of 
eases falling within municipal courts’ jurisdiction according to municipal 
law until after judgments with final effect have been rendered in the munci- 
pal courts,”’ the effect of the interest of a third state in a matter in dispute,” 
the obligations of parties to abstain from acts which might have a prejudicial 
effect upon the acceptance of arbitral awards,” and clauses covering the 
power of tribunals to issue provisional orders,® all would require considera- 
tion in a comprehensive study of the scope and character of these agree- 
ments. Perhaps it would appear, from such a study, that the principle of 
obligatory arbitration has advanced but a short distance toward the goal of 
universal acceptance. It still remains true, as suggested by a distinguished 
American in a recent address,*' that it is better to make “ practical arrange- 
ments” rather than “academic schemes unsuited to the temper of govern- 
ments.” And obviously, the “temper” of any government will not be more 
pacific than the people of an enlightened state permit or require it to be. 

Chairman Scotr. Ladies and gentlemen, you have heard four excellent 
papers setting forth four excellent phases of the subject under discussion. 
The matter is now in your hands for those who care to take part in the dis- 
cussion from the floor. 

Mr. James O. Murpocx. The principle obstacle in the path of the de- 
velopment of international arbitration is apparently not legal. The well 
developed judicial process for the settlement of disputes within the state 
provides a fertile field from which to draw analogies. For example in mu- 


%4 See Art. 18 of the Swiss-Belgian Treaty of 1927 (L. N. T. S. 1567). 

% See L. N. T. 8S. Nos. 1561, 1593, 1610. 

% See Belgian-Swedish Treaty (L. N. T. S. 1540). 

7 See Art. 3 of the Polish-Swiss Treaty of 1925 (L. N. T. S. 1466). 

% See L. N. T. S. 888, and an apparently opposite rule in Nos. 1374, 1527. 

% Art. 23 of the German-Swedish Treaty of 1924 (L. N. T. S. 1036). 

% Art. 19 of the Belgian-Swedish Treaty of 1926 (L. N. T. S. 1540). 

31 Address of Hon. Charles Evans Hughes, reported in N. Y. Times, March 24, 
1929, Sec. 2, p. 1. 
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nicipal law we find that unilateral application by one party is sufficient to 
bring the other party into court. However, if this simple method of initi- 
ating international arbitration is resorted to, it must be accompanied by the 
safeguard that the court shall determine its own jurisdiction. Then, when 
one nation seeks to bring another nation into court contrary to general 
arbitration treaty provisions or not according to accepted principles of 
international law, the court will have the power to dismiss the case for lack 
of jurisdiction. 

Possibly the greatest obstacle to unilateral application in the field of 
international arbitration is the fact that nations have long been accustomed 
to the submission of individual cases to arbitration pursuant to special 
agreements. The general arbitration treaty is of comparatively recent 
origin and the old method of negotiating an arbitral agreement for each case 
persists as one of the provisions of many general arbitration treaties. The 
advantage of a special compromis for each case is that the parties to an 
arbitration are advised in advance of the legal, financial and political im- 
plications. Until the temporary international tribunal is supplanted by 
permanent international courts, it is unlikely that unilateral application 
will entirely supplant the compromis in the international judicial process. 

When general arbitration treaties provide that all legal questions shall 
be submitted to arbitration and then provide that a special agreement shall 
be a condition precedent to the arbitration of any particular case, the way 
is left open for one power to refuse to agree to the compromis and thereby 
nullify the treaty. Hence, the importance of unilateral application under a 
general arbitration treaty. Of course, there is the contrary view that a 
compromis under a general arbitration treaty is merely a procedural step 
and that the parties are bound to agree to an arbitral agreement. It is 
difficult to accept this view, however, unless some provision is made for the 
submission of a case to arbitration in the event the parties fail to agree on 
the compromis. 

As Professor Jessup has pointed out, certain nations have considered the 
compromis nonessential and have provided for unilateral application under 
their general arbitration treaties. When such a provision is made, however, 
it must be coupled with one of the essential principles of the municipal 
judicial process, i.e., the court must have the power to determine its own 
jurisdiction. Otherwise, the complaining nation would have an undue 
advantage. 

The General Arbitration Treaty signed at the recent Pan-American 
Conference on Conciliation and Arbitration provides that only international 
legal questions are to be submitted to arbitration. As Mr. Anderson has 
pointed out, this provision is necessary and appropriate. The provision 
amounts to a substantial reservation in that it precludes from arbitration 
all political and domestic questions. This limitation provides a possible 
ground of disagreement between the parties, since it may not always be 
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clear whether a question is legal or political in its nature. The remedy lies 
in the submission of a disputed case to international determination as to 
whether a particular question is legal or political. 

Reference has been made, by Mr. Anderson, to a reservation in the 
general Inter-American Arbitration Treaty which excepts from arbitration 
domestic questions not controlled by international law. While this phrase- 
ology may appear, on the surface, to be self-contradictory, it is used advisedly. 
Certain domestic questions in some of their aspects have by treaty or other- 
wise become subject to international law. For example, take the tariff. 
Probably no question is more domestic in its nature and yet, by most 
favored nation clauses in its treaties, a state may agree not to discriminate 
in tariff rates. Provided a discrimination is attempted by municipal 
legislation, this part of the tariff law would be a question controlled by 
international law and hence subject to arbitration. As Mr. Hughes said at 
the recent Pan-American Conference on Arbitration and Conciliation, the 
General Arbitration Treaty simply provides machinery for the settlement 
of all legal international disputes. If some angle of a domestic question has 
by treaty or otherwise come within the control of international law, the 
General Arbitration Treaty simply provides that an international dispute 
regarding that angle of the question shall be settled by arbitration. 

With regard to Mr. Anderson’s comment that the general Inter- 
American Arbitration Treaty was more progressive than the recent bilateral 
arbitration treaties entered into by the United States, it must be remembered 
that the Pan-American Treaty is not only the most recent one negotiated 
but that it is also a multilateral treaty. It was necessary for the various 
delegates at the recent Pan-American Conference on Conciliation and 
Arbitration to meet the views of many minds and governments. The pro- 
gressive nature of the treaty demonstrates the effectiveness of an interna- 
tional conference limited to a particular subject and attended by delegates 
selected because of special qualifications to deal with that subject. 

Professor Prrman B. Potter. Mr. Chairman, I should like, if I may, 
to call attention very briefly to one aspect of the situation with regard to 
judicial settlement to which very little attention has been given this morn- 
ing, I presume because it does not properly fall within the scope of the sub- 
ject, but which I think is intimately related to everything that has been 
said. 

I raise the question, namely, whether the development of arbitration 
treaties has been paralleled by a similar development in arbitration. We 
have had, undoubtedly, as the preceding speakers have shown in this very 
interesting discussion, an extensive elaboration of agreements for the sub- 
mission of disputes to conciliation and arbitral settlement, but would a 
scrutiny of the record show an increase in the number of cases submitted to 
arbitration anywhere nearly as large as the increase in the agreements for 
arbitration? I think not. To put it very conservatively, we have a number 
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of powers adopting the optional clause of the Permanent Court, thereby 
giving to one another the right to hail one another before that tribunal. 
Do they act upon that optional clause? With qualifications it can be said 
that they do not or they have not. We have those agreements for obligatory 
arbitration, but they have not yet been invoked in any very large number 
of cases. 

Now as to the reasons for this, that is another matter altogether. I 
think some of us have some ideas on the subject, but I want to bring forward 
chiefly this question: Has the progress of arbitration equalled the increase 
in the number of arbitration agreements, and if not, why not? 

Mr. Freperic R. Couprert. Mr. Chairman, I realize that the wisest 
body in the world aside from an ecumenical council of the church is this 
society of lawyers, aided by professors. 

I also realize that one of our natural feelings as Americans, not merely as 
lawyers, is to attempt to embody in the form of law the aspirations of all 
kinds of groups which, naturally, leads to an anarchic lawlessness with 
which we are only too familiar. 

Of course every lawyer is very much in favor of arbitration. We would 
like to extend the field of law. We recognize that in times not long past 
among individuals and individual nations the method of self-help was still 
well known. I cannot walk from my office in Rector Street, to my lunch 
club, without passing by the grave of that farseeing and ablest American 
statesman, Alexander Hamilton, who went to an untimely death in a duel. 
I cannot walk from here to my club without passing by the statue of Stephen 
Decatur, who likewise fell. They recognized that method as a perfectly 
honorable and legitimate method for the settlement of disputes between 
honorable gentlemen a hundred years ago. 

So I think we must realize that as between independent and sovereign 
nations progress will be very slow, and that if we advocate theoretical and 
academic measures which pass beyond the possibilities of a situation, we 
are simply delaying that distant but not impossible day when all kinds of 
disputes of all characters may be settled amidst the crocodile tears of lawyers 
rather than through the bitter tears of the mothers and wives. 

In 1910 I had the pleasure of having a discussion with one of my most 
honored friends, and one of the clearest-headed publicists that our nation 
has produced, the late Admiral Mahan, at the time we were discussing the 
general arbitration treaties with France and Great Britain, with which our 
Chairman is so familiar. 

We had a great public meeting which only began, because it never ended. 
It was broken up by an Irish-German combination, who disapproved the 
treaties so much that they interrupted the best speech that I had ever 
prepared and which I was never to deliver. It never has been delivered 
and I do not mean to deliver it now. 

Chairman Scott. Let us have a summary of it. 
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Mr. Coupert. Admiral Mahan said to me, ‘‘I see that you are in 
favor of the Arbitration Treaty.” I said, “Yes.” ‘‘ Well,” he said, ‘you 
are entirely wrong.” I said, ‘““‘Why?” He said, “I have no objection 
to an arbitration treaty with France, because we have no disputes with 
France, and I have none to an arbitration treaty with Great Britain, because 
we can settle our disputes with Great Britain, but I do object to one with 
Germany, because I think there is going to be a war with Germany in the 
next few years, and I think we had better line up with Great Britain, and 
if we have a general arbitration treaty with France and Great Britain, 
we will have to have one with Germany, and that would complicate 
matters.” 

He said, “‘ Coudert, I will give you an illustration of the difficulties. You 
know Germany has been negotiating for the purchase of St. Thomas from 
Denmark. Now,” he said, “‘it is perfectly legitimate for one nation to 
purchase a piece of property from another nation, and that that other nation 
can sell. Germany is perfectly within her rights in negotiating the purchase, 
and Denmark is perfectly within her rights in dealing with Germany. But 
never for a moment will the United States permit such a thing, yet we can 
see that that would present a perfectly justiciable question.”’ 

As this discussion has been going on, I thought of that interesting 
limitation, illustrated by that story, upon the expansion of international 
law and reliance upon arbitration. 

There are certain questions that for generations to come will not be 
arbitrated. Take that burning question of boundaries in Central and East- 
ern Europe. That whole situation was embodied in treaties but treaties 
which are the result of force. The hatreds engendered in Germany against 
Poland or in Hungary against Roumania cannot be eliminated by arbitra- 
tion for no legal questions are involved. On the other hand, we hope that 
war will be avoided through some diplomatic settlements, and I am one of 
those who believe that the future peace of the world in future generations 
will come about not only by the expansion of the field of law and tribunals 
but by the strengthening of that great body at Geneva representing the 
nations of the world. 

We cannot settle controversies involving national policies such as are 
represented by the Monroe Doctrine when there is a feeling that perhaps 
questions of sovereignty are involved, but we hope to settle such questions 
in a way which will lead to compromise and practical settlement, settle- 
ment that would be impossible by rules of law, because no rules have yet 
been found adequate to include those fundamental national policies which 
nations believe are so essential to their self-defense that they cannot be 
submitted to the processes of law. 

There are those whose aspirations prompt them to insist that their 
visionary ideals, whatever lack of result they may have shown from the 
time of Plato to the present age, be embodied in actualities of law. Let us 
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here attempt to develop the technical processes of arbitration, so as to 
widen the scope of judicial settlement as far as practicable. 

As to those other matters which are inherent in the modern theory of 
national sovereignty, there can be no settlement. I think we must rely 
upon giving more power and more prestige to the League of Nations with our 
own American coéperation, that the nations may come together in the diplo- 
matic field for the settlement of those fundamental controversies which are 
not to be settled within the restricted domain of judicial settlement or 
arbitration. In the main it is the nonjusticiable questions that cause war. 

Professor Witu1aM I. Hutz. Mr. Chairman, the characteristic injunc- 
tion of our distinguished member that while our hearts are high up in the sky 
we shall keep our feet firmly upon the ground reminds me of an incident 
which occurred in the second Hague Conference when our Chairman and 
Ambassador Choate were endeavoring to get the first delegate from Ger- 
many, Baron Marschall von Bieberstein, to come into a general treaty of 
arbitration. The Baron argued then, as Admiral Mahan argued in his con- 
versation and correspondence with Mr. Coudert, that to agree to a general 
treaty of arbitration would be injurious if not fatal to arbitration itself. 

Well, a great deal of water has passed under the bridge since 1907, and 
the three admirable discussions to which we have listened this morning have 
convinced us that very great progress in general treaties of arbitration has 
been made since those dark ages. But, from what Mr. Anderson and Mr. 
Potter have pointed out, we are still carrying on what might be called, I 
suppose, a double standard of arbitration. 

As Mr. Potter suggested, our actions certainly have not yet caught up 
with our professions. 

Chairman Scott. Will they ever? 

Professor Hutu. In time they may. And, as Mr. Anderson has 
pointed out, even our professions are inconsistent, the one with the other, 
in our treaties with different countries. 

Now the historical background that has been so admirably painted for us 
this morning is such, I am sure, as to fix in our minds the conviction that 
arbitration is most solid ground, and upon that ground we can make still 
greater progress in the future. 

I am especially interested, in this connection, with the Kellogg or the 
Paris Pact as a standard for our further progress, and may I interject my 
belief that unless we have some very definite, even though distant, goal, 
before our eyes, we cannot possibly make progress. It seems to me that in 
the second article of the Paris Pact there has been set up a goal, a magnificent 
standard, and other forms of peaceful settlement, in regard to arbitration. 
I am aware that some people think that there is an inconsistency between 
Article I and Article II; that they are mutually restrictive; that we cannot 
make great progress in peaceful settlement under Article II because of the 
fact that Article I concedes the vague and indefinite right to determine what 
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matters shall be submitted to the arbitrament of war, and thereby restricts 
the submission, under Article II, of all disputes to pacific settlement. But 
I submit that Article I and Article II of that Pact have to do with two en- 
tirely different things. The first is a renunciation of war as an instrument 
of national policy; the second article has to do with controversies, with dis- 
putes between nations. The first article having ruled out resort to war as 
an instrument of national policy, the second article devotes itself to a con- 
sideration of the peaceful settlement of specific disputes, controversies be- 
tween nations. We all know how far-reaching is that second article. ‘All 
disputes or conflicts, of whatever nature, or of whatever origin they may be” 
are to be submitted only to peaceful settlement. Here is a magnificent 
standard for the peaceful settlement of all kinds of controversies, and we 
certainly should try to induce our government and our people and the rest 
of the world to live up to that high standard. 

Professor CHARLES G. Fenwick. I wonder if Professor Hull thinks 
that Article II of the Kellogg Pact would require the United States to sub- 
mit to arbitration a question involving the right of self-defense as discussed 
last night. I take it his recent remarks are an answer to my question. Sup- 
pose that some question appeared today which was considered, under Arti- 
cle I, a matter of self-defense, which would come up under Article II; would 
we be obliged to arbitrate? 

Professor Hutt. We should not be obliged to arbitrate, because 
Article II pledges us simply to resort to no other than pacific means of settle- 
ment,—to resort to some means of peaceful settlement. 

Professor Fenwick. Would we be obliged to submit to some means of 
peaceful settlement? 

Professor Hutu. If there is a definite controversy back of self-defense, 
what else could it mean? And I believe that there is always a “‘justiciable” 
dispute back of every claim of ‘‘self-defense.”’ National policy is something 
very different. 

Professor Fenwick. Then the restriction in Article I is meaningless. 
If Article II means more than Article I, then we have a contradiction be- 
tween the two. 

Professor Hutu. I do not agree that that necessarily follows. There 
certainly is a very decided difference between national policy and specific 
disputes. 

Professor Potrer. Mr. Chairman, there is one thing I would like to 
follow up a little further than I did in the brief words which I spoke a 
moment ago. I did not mean to suggest that I believed that the govern- 
ments of the world were insincere in their conclusion of these arbitration 
agreements. I do not believe that the lack of arbitral settlement of many 
international cases in spite of the obligatory arbitration agreements which 
have been concluded is attributable to insincerity or to any unwillingness to 
arbitrate. I do not believe it is attributable to any lack of desire to bring 
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an arbitration, when by unilateral application that is made possible. But 
it is a fact, for example, that a great many disputes arise among private 
individuals and that international arbitration tribunals are not as yet open 
in general to private parties, and so forth. I believe as firmly as anyone in 
keeping our feet on the ground in these matters, but I do not believe that 
keeping our feet on the ground is synonymous with standing still. I believe 
the governments are going forward, that they are held back not by an 
unwillingness to go forward, but by certain mechanical considerations which 
are too technical to be considered here. 

If I might add one word in comment on what Mr. Fenwick has said. 
I could wish that Mr. Chamberlain was here with a document which he 
refrained from reading last night. I am afraid that some of those who read 
Mr. Kellogg’s proposed reservation stopped with a sentence which seemed 
to make the point they had in mind. Mr. Kellogg adds a second brief sen- 
tence to the one in which he stated the right of self defense. He adds, “If 
that nation is right, the world will applaud, and if that nation is wrong, 
the world will condemn,” and by inference the question is, therefore, open 
to debate. 

Professor Epwin D. Dickinson. I had hoped that Professor Potter 
would go just a bit further than he has gone in answering the query which 
he himself raised a moment ago, but since he has not taken the next step, 
may I simply add a suggestion or two by way of answer to his inquiry? 

In the first place, it seems perfectly apparent to me that we have not 
yet, and that we will not for some time to come, reach a point at which it is 
possible to estimate accurately the significance of this development of arbi- 
tral procedure which our speakers have outlined so admirably for us this 
morning. Itis all too new. After all, how short a period a mere decade is 
in the progress of this sort of thing! I think that most of us here will be a 
great deal older than we are now before we will be able to place anything 
like an accurate tentative estimate upon the significance of this procedural 
development. 

In the second place—and I think this is much more important—you 
can never estimate the significance of a procedural development by the 
measure of its use alone. The record of actual recourse to arbitration alone 
will never tell us the significance of this procedural machinery which has 
been established. You may have reference to the use of procedure in private 
or municipal law to illustrate the force of my suggestion. You cannot esti- 
mate the significance of a municipal court by the record of its decisions. 
For one case that gets into court hundreds are settled out of court because 
of the existence of the court and its procedure. It is a part of my own 
business to assist in the training of intending lawyers, and if there is any 
one thing which my colleagues and I hammer upon in the training of young 
lawyers, it is that their job as competent and successful lawyers is by 
wise counsel and understanding of the law to keep their clients out of court 
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instead of getting them into court. I do not think we shall ever be able to 
judge the significance of this movement that has been so admirably out- 
lined for us this morning simply by reference to the reports of the arbitral 
awards. 

Mr. Joun L. Harvey. I am wondering what cases are in the mind of 
Mr. Potter that could have been submitted to arbitration tribunals. As 
far as my knowledge goes, there have existed few cases in which the nations 
have been called upon to submit to arbitration. Therefore it would be a 
matter of interest to me and, I think to some others, if Mr. Potter would 
state the cases that he thinks should have been referred to those tribunals 
that have been described to us so fully this morning. 

Honorable Henry W. Tempe. This thought occurs to me in connec- 
tion with what has just been said. It seems to me that to settle disputes 
without resorting even to arbitration may sometimes be a very great ad- 
vantage. If the existence of an arbitration treaty tends toward the settle- 
ment of cases without taking the parties into court it has served an exceed- 
ingly good purpose. I think I could mention one or two cases that have been 
settled under such circumstances by the United States Government. 

They were disputes that never would have led to war, the two that I 
have in mind, but would have led perhaps to greater expense if they had 
been arbitrated, both because the arbitral court might have imposed on us 
a heavier burden than that fixed by negotiation and because of the cost of 
the process of arbitration itself. In fact there have been comparatively few 
adjudications of cases under the arbitration treaties. That may be addi- 
tional evidence of the value of those treaties. 

Chairman Scott. Will Mr. Potter further instruct us? 

Professor Potter. I will attempt to reply to the question raised. I 
was speaking not with reference to any particular cases which I had in mind, 
but to the statement frequently made to the effect that there is at all times 
in the business of the Department of State and in the business of any foreign 
office a great many cases under discussion, under negotiation, which might 
very readily be submitted to judicial settlement rather than be settled by 
negotiation. 

I am quite aware that the submission to arbitration of every conceivable 
dispute at any time outstanding between two governments would be un- 
wise, expensive, and so forth, but I think we must draw a distinction between 
the sort of thing to which Mr. Dickinson has referred and the settlement 
of these international controversies by extrajudicial methods. It makes a 
difference whether you are measuring the effect of these treaties for the 
maintenance of peace or for the securing of a just settlement. 

Granted that these treaties may have a great influence for the main- 
tenance of peace by compelling peaceful settlement, often without arbitra- 
tion, can you say just as readily that they impose or induce a just settle- 
ment? It is all right for clients under a system of private law advised by 
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counsel trained in that system, all of them living within the same jurisdiction, 
probably, to settle the case out of court; they will probably settle it along 
the lines which the law would indicate in any event. But you do not have 
that sort of situation in the international field. If you do not get an inter- 
national controversy into court it must be settled by diplomacy, and I 
submit that you are not nearly as likely to get an equitable settlement 
in this field as you are under a system of private law. 

Chairman Scort. Is there any further discussion? 

A Memser. Mr. Chairman, would Mr. Potter’s objection not be 
somewhat diminished in view of the fact that any nation could bring its 
controversies before the court by a unilateral procedure? If that can be the 
case then, if settled out of court, it would more nearly approach justice. It 
would not be settled out of court if it did not get somewhere near a just settle- 
ment. It would go into arbitration, or go into court to have the thing there 
determined before a tribunal rather than settle outside of the tribunal. 

The thing which prevents getting into court is the presence of means of 
securing justice at the hands of the court. It is that which induces the just 
settlement out of court. 

A Mempser. I deplore the use of the term justice and submission of 
justiciable questions. International law was such that for years and 
years it protected the Austria-Hungarian Empire in what afterwards 
was determined an injustice, and which was surrendered. How do you 
suppose an international tribunal or court would have treated our dis- 
pute with Spain? There was a dispute that was nothing more nor less 
than a situation that horrified humanity. If that had gone to a court what 
must the court have said? ‘‘Justice demands that we uphold the sovereignty 
of Spain over its territory. Territorial integrity must be sustained.” Yet 
we went in in defiance of that, caused the loss of lives of 150,000 men, women 
and children. 

Now, do we mean justice to the state, under international law, or do we 
mean justice to the community? When we speak of settling a case by jus- 
tice, what kind of justice do we mean to imply? No arbitral body could 
have settled such a question. It is impossible. What would they have 
said in regard to Panama? ‘“Colombia’s right over Panama must be 
maintained.”” Any court must have said that. Any arbitral body must 
have said that. 

There was another and superior right there, the right that the com- 
munity had of passage across the canal. I do not think we can be led astray 
by the idea of international justice, as referred to by the last gentleman. 
There is something more going on in the world. There is a gradual substi- 
tution going on. This Kellogg Pact is nothing but a substitution, and the 
reason we are able nowadays to substitute another method for the old method 
is that we can now, under new conventions, speak the unanimous voice of 
the whole world. We have never had that instrumentality heretofore. 
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What Mr. Borchard said last night is particularly suggestive, when he said 
the European powers thought that our Kellogg Pact was tied up with the 
League of Nations. Of course itis. Why? Because we cannot dispose of 
war without a substitution of something in its place. We have as a sub- 
stitute that organization that speaks with unanimous voice the public sen- 
timent of the world. That we have available now for the first time, and we 
are going to use it as a substitute. 

War is not a thing always to be deplored. There are always the good 
wars and bad wars. Where would we have been today except for the exist- 
ence of war? I do not think anybody would take back the Civil War if it 
meant the carving off of the southern states and making them independent. 
Is there anybody that would do it? 

Chairman Scott. The chair hears none. 

A Memser. Wars have accomplished good purposes. Doubtless 
there have been more bad wars than good ones, but we need something that 
will do what the world requires to be done. 

Heretofore war was the only method we had of doing those things, because 
it was left to one nation to do it. Now the world speaks with unanimous 
voice, and that unanimous voice is organized, and of course we are going to 
have that as a substitute method. The process is so gradual that we do not 
realize it. The Kellogg Pact destroys war as an institution and as an instru- 
ment of policy. We have got to put something in its place to do that very 
work, the progress that is demanded if we are going to see our civilization 
advance. 

So, when you speak of justice, please define justice. Do we mean justice 
to the old territorial state, that requires that its boundary lines shall be 
definitely effective, or do we mean justice to the people who live in the 
community? 

Mr. Harotp C. Havicuurst. Anyone who has studied the primitive 
beginnings of municipal law knows that the primary purpose of the early 
law-givers was the keeping of the peace. Ideas of justice of course came 
in, involving a conception of what is equitable and right. But in the 
beginning of law the primary purpose to be served was the keeping of 
peace. 

It seems to me that as we are now on the threshold of extending the 
reign of law to a wider sphere our primary purpose is the keeping of the peace. 
We talk about right and justice. They are vague conceptions to shoot at, but 
if we can have arrangements international in character which will give the 
nations a chance to settle matters satisfactory to themselves, I do not think 
that we need to worry about any failure of justice which might come from 
such settlement out of court, so to speak. Now the fact that we have not at 
first been obliged to resort extensively to the arbitration machinery which 
has been described this morning seems to me to be a very fine thing. After 
all, we do not want, especially in these early days, to stretch these obligatory 
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arbitration clauses to the straining point. We have them there. They 
stand in the background. They are a real factor in the settlement of any 
controversy which arises. They have their effect upon it, but it has always 
been true that where new projects are undertaken and new machinery is 
established, it is always better to let that machinery go for a while and not 
subject it to strain until as late a period as possible. 

There is an interaction which I think we must recognize between the 
temper of governments, which Mr. Wilson spoke of in his address, and the 
actual machinery which we establish. The machinery we establish is itself 
something which has an effect upon the temper with which these problems 
are approached. If we keep our feet on the ground to the extent that we 
are willing to make no advance whatever beyond the present temper, we 
probably will not get anywhere. 

I want to emphasize this interaction which I think there certainly is 
between the general temper of governments and the actual machinery 
which is set up. If the machinery goes just a little beyond the present 
temper, I think it may have an effect in changing the temper. 

Mr. Drdx. The discussion seems to indicate a distinction between 
law and justice. I cannot understand clearly why we try to make this 
distinction. We would not attain justice without law, and vice versa. 

Chairman Scott. A friend of mine, a very witty friend, used to define 
a court as a place in which justice is not administered; it was law. 

Mr. Drdx. It seems to me, from the discussion, that in speaking of 
international justice, some of the gentlemen have made a distinction between 
arbitration and judicial settlement. It seems to me that the discussion 
tends, to some extent, at least, in the direction that we cannot attain justice 
by the application of law. 

Mr. Houuis R. Battey. Mr. Chairman, ladies and gentlemen, we have 
had a good deal of interesting talk this morning about the slowness with 
which this matter of compulsory arbitration in international matters has 
proceeded. Now let us look at home a little bit and see what the lawyers of 
the country and the legislators of the country are doing about compulsory 
arbitration in disputes between private citizens. 

There are only three or possibly four states in the Union, namely, New 
York, New Jersey, Massachusetts, and I think one other, where private 
citizens can agree in a binding way to settle their future disputes by arbi- 
tration. That controversy has been going on in the American Bar Associa- 
tion. An effort was made to get the law in the different states in harmony 
with the law of New York and New Jersey, namely, that private citizens, 
thinking that they can better settle their disputes in the future by arbitra- 
tion rather than in the courts, might bind themselves in a written agreement 
to submit their controversies to arbitration. 

That, however, has so far failed. Let us clean our house at home, and 
when we get the idea of arbitration so firmly settled in the United States 
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that it can be demonstrated that it is a good thing for our own citizens, 
compulsory arbitration then perhaps will be in a stronger position as to 
international affairs. 

Mr. Sanrorp Scuwarz. Mr. Dedk has addressed himself to the anti- 
thesis of law and justice, and it seems to me that that ties it very closely 
with the observation made by Mr. Jessup to the effect that the distinction 
between judicial settlement and arbitration was deplorable. It seems to 
me this distinction is a useful one. There are certain matters in the world 
which are affected with an international interest, disputes concerning which 
cannot be settled in law. 

While there are certain matters of dispute which may be submitted to a 
court to be determined by principles of law which exist, there may be other 
matters affected with an international interest which may become the sub- 
ject of dispute but concerning which there can be said to be no law, and it 
seems to me for that purpose arbitration is useful for settlement in accord- 
ance with the principles of equity and national justice. 

Now I might cite a specific case. There has been going on lately a great 
deal of legislation in various states on depriving persons of their property 
without payment of compensation. The most familiar instance of that, of 
course, took place in Mexico. It is going on in Central Europe and in South 
America. If we assume that this taking property goes on without any dis- 
crimination against aliens we are faced by the fact that there is no evidence 
in a document that there is a law, that there is a rule which prohibits the 
state from depriving the alien of his property. It is, on the other hand, 
quite evident that there is a palpable injustice being done to the alien in 
being deprived of his property without any payment. 

It seems to me that you have a question that is affected by an inter- 
national interest and concerning which there is no law, and one which is 
proper to be settled by international arbitration. 

Mr. Dehx. I wish Mr. Schwarz would then define just what in his opin- 
ion law is, and what distinction he makes between the rules which are applied 
in arbitrations and those by which a so-called “judicial settlement” is 
effected. I must confess, I am greatly puzzled by the distinction made 
between arbitration and judicial settlement and I would be very grateful if 
Mr. Schwarz would explain to me the difference. I know that there are two 
arguments invoked as the basis of making such a distinction but they do not 
seem to be warranted by facts. The one argument is that arbitral courts are 
ad hoc tribunals established for a particular case, whereas judicial settle- 
ment carries with it the notion of a permanent court with permanent judges. 
The distinction thus far is absolutely correct, and, personally, I much prefer 
such a permanent court to a tribunal appointed ad hoc. But I fail to see 
how the manner of setting up and the composition of the court affect the law 
which will be applied by either tribunal. After all, we must not forget that 
one of the greatest law systems of the world, the Roman law, grew up with- 
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out permanent judges and permanent tribunals and yet we could not say 
that the Roman law is not perfectly good law. 

The second argument is that judicial settlement is brought about by the 
application of strict law, whereas in arbitration the tribunal may, with or 
without the consent of the parties, base its decision on equity instead of law. 
If so, I again fail to see why such a possibility would divest arbitration of its 
judicial character. The decisions of courts were always instigated, even in 
the period of the strictest law, by equitable considerations and to a greater 
or less extent, sound human elements did enter into even the most precise 
judicial minds when deciding cases. On the other hand, our equity juris- 
prudence did not develop in an entirely haphazard manner, since you can 
easily detect how equity has developed along a traditional line of reasoning 
and how the chancellors built up a long row of legal precepts according to 
which “equity justice” was administered. I cannot help joining Mr. 
Jessup’s remark that the distinction drawn between arbitration and judicial 
settlement is a deplorable and, at the same time, a dangerous tendency. 

Mr. Scuowarz. I should like to make some reply to that. It seems to 
me it is a broad question. 

Chairman Scotr. It is, and I doubted whether you cared to pass on 
what the world has been doing before us, for centuries, before adjournment. 
However, you are a young man. 

Mr. Scuwarz. I should like to offer some remarks. In the first place, 
it seems to me that the distinction between judicial settlement and arbitra- 
tion has a sort of psychological value. It would help to keep our ideas 
straight. 

There is a distinction to be made. There is the case in which you have a 
feeling that injustice is being done, and you would prefer that an impartial 
individual, trained in the law, trained to observe or to tabulate in a way the 
injustice and justice of a particular controversy, determine the dispute. 

Mr. Drfx. That would be only arbitration. 

Chairman Scott. The time for adjournment has come, and we will 
have to adjourn. 

(Whereupon an adjournment was taken until 2:30 o’clock p.m.) 
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Friday, April 26, 1929, at 2.30 o’clock p.m. 


Vice-President James Brown Scott took the chair. 

Chairman Scorr. Ladies and gentlemen, we shall have the pleasure 
this afternoon of listening to a series of papers upon The Place of Commis- 
sions of Inquiry and Conciliation Treaties in the Peaceful Settlement of 
International Disputes. The leading paper on the subject is to be delivered 
by Charles Cheney Hyde, Hamilton Fish Professor of International Law and 
Diplomacy, of Columbia University, City of New York. 


THE PLACE OF COMMISSIONS OF INQUIRY AND CONCILIATION 
TREATIES IN THE PEACEFUL SETTLEMENT OF 
INTERNATIONAL DISPUTES 


By CHAarRLEs CHENEY HypDE 


Hamilton Fish Professor of International Law and Diplomacy, Columbia 
University 


What follows is a technical discussion of certain modes of adjusting 
international controversies. 

The obvious function of a commission of inquiry is to investigate and 
report. Anything may be investigated; questions of fact over which con- 
troversy has arisen, or questions of law on which there is also disagreement.' 
As a fact-finding body, a commission of inquiry, a majority of its members 
being nationals of outside States, should be competent to ascertain the truth 
regardless of the gravity of the issue, and to make a report worthy of respect. 
Its conclusions on any of the factual aspects of a dispute touching, for exam- 
ple, the causes of events, or the authorship of acts, or the consequences of acts 
committed or contemplated, may be of first importance, as a means of en- 
abling the States at variance to reach accord.? 


1 While the elucidation of facts was the objective of the commissions of inquiry con- 
templated by the Hague Conventions of 1899, and 1907, the problem before the commission 
in the Dogger Bank Case was to report on a matter of law, “particularly on the question as to 
where the responsibility lies and the degree of blame attaching to the subjects of the two High 
Contracting Parties or to the subjects of other countries in the event of their responsibility 
being established by the inquiry.”” (Protocol of July 29, 1899, AmerIcAN JOURNAL OF 
INTERNATIONAL Law, Vol. II, p. 929; also Report of Commission, ibid., 931.) 

Compare matter for investigation in the Tavignano, Camouna and Gaulois Cases, under 
agreement between France and Italy, May 20, 1912, J. B. Scott, Hague Court Reports, 417, 
and Report of commission, ibid., 413. See also Report of the commission of inquiry in the 
“Tubantia” Case, under convention between Germany and the Netherlands, of March 30, 
1921, AMERICAN JOURNAL OF INTERNATIONAL Law, Vol. XVI, p. 485. 

? It is not believed that a commission of inquiry as a purely fact-finding body could do 
substantial injury to the states at variance through the exercise of its function. 
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If, however, the function of a commission of inquiry be to report findings 
on the law and thereby to fix responsibility, if any, for conduct the propriety 
of which is challenged, the value of the service must depend in part upon the 


competence in law and the judicial temperament of the persons comprising 
the commission.® 


That the report, whether on facts or law, does not embrace recommenda- 
tions or give expression to an affirmative endeavor to effect accord between 
the States at variance is a distinctive feature of the service rendered.4 From 
the report of the commission those States remain free to draw their own con- 
clusions as to the course thereafter to be followed. To this circumstance 
may perhaps be attributed the readiness of numerous States to conclude 
with the United States bilateral conventions providing for the use of the 
plan of inquiry set forth in the treaties concluded by Secretary Bryan in 1913 
and 1914 for the Advancement of Peace.’ That plan is based on the prin- 
ciple that any phase of any controversy may reasonably be subjected to im- 
partial investigation, during the course of which the States at variance may 
wisely pause and refrain from conflict, provided the report of the investiga- 
tors be not the medium of a preachment or recommendation, and provided 
also that those States retain entire freedom to disregard it.6 The strength of 
the arrangement lies in the fact that it is designed to enable the States at 
variance, in consequence of the report of the commission, to work out them- 


3 It will be recalled that in the Dogger Bank Case the commission of inquiry was com- 
posed of five naval officers of high rank, in pursuance of Article I of the agreement of July 29, 
1899. 

‘In this respect the function of a commission of inquiry differs from that of a commis- 
sion of conciliation. The distinction appears to be acknowledged in Article II of the General 
Convention of Inter-American Conciliation, of January 5, 1929, which announces that: “‘The 
Commission of Inquiry to be established pursuant to the provisions of Article IV of the 
treaty signed in Santiago de Chile on May 3, 1923, shall likewise have the character of a 
Commission of Conciliation.” See also McNair’s 4th ed. of Oppenheim, II, §11a. 

5On March 29, 1929, the United States was a party to twenty-three treaties providing 
for commissions of inquiry, of which nineteen (those with Bolivia, Brazil, Chile, China, Den- 
mark, Ecuador, France, Great Britain, Italy, The Netherlands, Norway, Paraguay, Peru, 
Portugal, Russia, Spain, Sweden, Uruguay, and Venezuela) were signed in 1913 and 1914, 
and of which four (those with Albania, Austria, Finland and Germany) were signed in 1928. 
In addition thereto treaties had been signed in behalf of the United States, in 1928 and 1929 
with nine other States (Belgium, Bulgaria, Czechoslovakia, Ethiopia, Hungary, Lithuania, 
Poland, Rumania and the Serb-Croat-Slovene State). Negotiations for similar treaties 
were then in progress with ten other States. Three treaties, being those with Oosta Rica 
(signed February 13, 1914), with Guatemala (signed September 20, 1913), and with Hon- 
duras (signed November 3, 1913), were superseded by the convention for the establishment 
of International Commissions of Inquiry between the United States and the Central Ameri- 
can Republics, of February 7, 1923, U. S. Treaty Series, No. 717. 

6 See in this connection, Treaties for the Advancement of Peace (between the United 
States and other powers negotiated by the Honorable William J. Bryan, Secretary of State 
of the United States), with introduction by J. B. Scott, and Comment by George A. Finch, 
New York, 1920. Also Philip Marshall Brown, La Conciliation Internationale, Paris, 1925, 
75-90. 
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selves a solution of their controversy. It is seen also in the care taken not to 
jeopardize the accomplishment of that task by recommendations which 
might weaken the influence of the commission’s report. The Bryan plan is 
practical because it takes shrewd cognizance of the susceptibilities of oppos- 
ing States in seasons of conflict, and opens a welcome door to direct negotia- 
tion under fresh conditions which may produce accord. Again, it minimizes 
and substantially eliminates dangers to either of the opposing States from a 
report adverse to its interests, not only because those States are not bound to 
accept the report, but also because neither of them finds itself opposed by an 
affirmative endeavor to effect accord which it might prove embarrassing to 
disregard. The Bryan plan is believed still to offer a sound means of facili- 
tating the amicable adjustment of international differences. 

In recent years it has been perceived that a commission, authorized to 
make impartial investigation of the facts productive of controversy, may be 
competent also to exercise an additional function—namely, to endeavor by 
recommendation or other affirmative effort to effect agreement between the 
opposing States. It seems to be widely acknowledged that such an en- 
deavor, if made under reasonable conditions by an appropriate body, may be 
highly desirable, provided the opposing States retain freedom to disregard 
the effort to bring about accord.?’ Arrangement for the exercise of such a 
function by a permanent body was effected by the treaty between the 
United States and Great Britain of January 11, 1909, concerning the bound- 
ary waters between the United States and Canada. By the terms of Article 
IX, provision was made for the International Joint Commission (established 
pursuant to the treaty) not only ‘to examine into and report upon the facts 
and circumstances of the particular questions and matters referred”’ to it, but 
also to accompany its report with ‘‘such conclusions and recommendations as 
may be appropriate.” * The reports were not to partake of the character of 
arbitral awards.* The same idea found expression in identical language in 
the proposed arbitration treaties between the United States and France, and 
the United States and Great Britain, signed during the Taft Administration, 
August 3, 1911, but which failed to be consummated.'° 

7 Declared Dr. Van Hamel, Director of the Legal Section of the League of Nations, on 
February 1, 1926: ‘In principle, a treaty of conciliation establishes, as between the parties, 
an obligation to submit disputes which may arise between them to a Conciliation Commis- 
sion or Commissioner. The essential difference between treaties of conciliation and arbitra- 
tion treaties is that under the former the parties are obliged, in the first instance, to have 
recourse to the procedure for conciliation, but they are not necessarily obliged to abide by 
its result. The proposals of a conciliation commission must be, from their nature, optional; 
whereas the decisions of arbiters are binding.” (Arbitration and Security Publications of 
the League of Nations, V. Legal. 1926. V. 14.) 

8U. 8. Treaty, Vol. III, 2607, 2612. 

* Ibid. See in this connection ‘‘The International Joint Commission between the 
United States and Canada,” by R. A. MacKay, American JOURNAL OF INTERNATIONAL 
Law, Vol. XXII, pp. 292, 308. 

10 See Charles’ Treaties (Senate Doc. 1063, 62 Cong., 3 Sess.) 380 and 385, respectively. 
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Numerous bilateral and multilateral treaties have since manifested 
the readiness of States to confide such powers in international commissions. 
Those yielded to the Council and Assembly of the League of Nations under 
Article XV of the Covenant are well known and present a distinctive feature 
of the polity of that organization." The efforts of Norway and of Sweden 
in 1920 to secure the annexation to the Covenant of a draft designed to estab- 
lish commissions of conciliation and arbitration have been widely scruti- 
nized;'? also the Resolution of the Third Assembly of the League, of Septem- 
ber 22, 1922, encouraging the use of commissions of conciliation in harmony 
with the provisions of Articles XV and XVII of the Covenant." 

The several treaties have much in common. They confer upon com- 
missions authority to do much more than to investigate and report, without, 
however, yielding the power to decide or adjudicate. They contemplate 
an affirmative effort on the part of commissioners to bring the opposing 
States together. Thus, for example, by the convention between the United 
States and the Central American Republics, for the ‘‘ Establishment of 
International Commissions of Inquiry,’’ concluded February 7, 1923, the 
commission is given the “right to recommend any solutions or adjustments 
which in its opinion, may be pertinent, just and advisable.” “ In the treaty 
of conciliation and judicial settlement between Italy and Switzerland of 
September 20, 1924, the task of the Permanent Conciliation Commission is 
“to further the settlement of disputes by an impartial and conscientious 
examination of the facts and by formulating proposals with a view to settling 
the case.” 15 

1 For the text of Article XV see U. S. Treaty, Vol. III, 3340. 

12 See proposals of the Norwegian and Swedish Governments concerning commissions of 
arbitration and conciliation, League of Nations, First Assembly, First Committee Minutes, 
75, and 83 respectively. See also Swedish explanatory statement, ibid., 82. 

13 League of Nations, Records of the Third Assembly, Plenary Meetings, 1922, 199-200. 
See also report of M. Adatci, Rapporteur of the First Committee, ibid., 196. 

See in this connection McNair’s 4th ed. of Oppenheim, IT, §11d; also ‘“‘La Procédure de 
Conciliation devant la Société des Nations,’’ by Charles de Visscher, Rev. Droit Int., 3rd Series, 
IV, 21; A. J. Toynbee, Survey of International Affairs, 1924, London, 1926, 64-73. 

See also historical statement by Dr. Arroyo Parejo, of Venezuela, on Dec. 17, 1928, 
before the Commission of Conciliation of the International Conference of American States on 
Conciliation and Arbitration. Dr. Parejo declares that “the original idea of the conciliatory 
method had its origin in America.” He adverts to Article III of the treaty between Greater 
Colombia and Peru, of July 6, 1822 (William R. Manning, Arbitration Treaties among the 
American States, 1924, 1), and also to Article XVI of the Treaty of Perpetual Union, Alliance 
and Confederation signed at the Panama Conference on July 15, 1926 (International Ameri- 
can Conference, Reports of Committees and Discussions thereon, Historical Appendix IV, 
Washington, 1890, 187). It is believed, however, that the idea of conciliation found expres- 
sion in the treaty or truce between Denmark and Sweden, of April 23, 1512 (Rydberg, 
Sverges Traktater, 11, 570, referred to in C. E. Hill’s “‘Danish Sound Dues,” 1926, p. 44.) 

M4 Article V, U. S. Treaty Series, No. 717. 

8 Article V, treaty of conciliation and judicial settlement between Italy and Switzer- 
land, September 20, 1924, League of Nations Treaty Series, No. 834; Article XIV, concilia- 
tion convention between Norway and Sweden, June 27, 1924, ibid., No. 717. 
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By the terms of the Locarno Conventions of 1925, '* and also by those 
of the model bilateral conciliation conventions submitted by Mr. Politis to 
the Assembly of the League of Nations in September, 1928,!" the task em- 
braces the duty “‘to endeavour to bring the parties to an agreement.” 
According to the General Convention of Inter-American Conciliation of 
January 5, 1929, the function of the Commission is ‘‘to procure the concilia- 
tion of the differences subject to its examination by endeavouring to effect a 
settlement between the parties.’’ !* 

The commission is oftentimes allowed to offer its services spontaneously 
on its own initiative;!* and it may even be authorized to restrict the conduct 
of the States at variance during the period of reference, as by devising pro- 
visional measures applicable to them, 2° or by fixing their status.” 

A commission of conciliation is ordinarily composed of an uneven 
number of persons, embracing not only nationals of the States at variance, 
but also nationals of third States, so that the control of recommendations or 
proposals is lodged in a person or persons neutral to the controversy.”* A 


16 Article VIII, arbitration convention between Germany and Belgium (initialled), 
October 16, 1925, being Annex B of Final Protocol of the Locarno Conference, 1925, Sup- 
PLEMENT TO AMERICAN JOURNAL OF INTERNATIONAL Law, Vol. XX, pp. 25, 27. 

17 Article XVIII of Bilateral Conciliation Convention (Convention c), Annex 2, to 
Report of the Third Committee to the Assembly (Rapporteur: N. Politis), on Pacific Settle- 
ment of International Disputes, Non-aggression and Mutual Assistance, Publications of 
League of Nations, IX. Disarmament, 1928. IX, 12. 

18 Article VI, General Convention of Inter-American Conciliation, The International 
Conference of American States on Conciliation and Arbitration, Washington, December 10, 
1928—January 5, 1929, Government Printing Office, Washington, 1929, p. 12. 

19 Article VI, conciliation convention between Chile and Sweden, March 26, 1920, 
League of Nations Treaty Series, No. 111; Article III, treaty for the establishment of a peace 
commission between Great Britain and Chile, March 28, 1919, Brit. and For. St. Pap., CXII, 
717, 718. See also Article III, General Convention of Inter-American Conciliation, Janu- 
ary 5, 1929. 

20 Article XVIII, Treaty of Arbitration and Conciliation between the Swiss Confedera- 
tion and the German Reich, December 3, 1921, League of Nations Treaty Series, No. 320; 
also Article XIX, Arbitration Convention between Germany and Belgium, initialled at 
Locarno, October 16, 1925, being Annex B, to Final Protocol of the Locarno Conference, 
1925, SUPPLEMENT TO AMERICAN JOURNAL OF INTERNATIONAL Law, Vol. XX, pp. 21, 30. 

21 Article XIII, Convention between the United States and the Central American Re- 
publics for the Establishment of International Commissions of Inquiry, February 7, 1923, 
U. S. Treaty Series, No. 717. 

2 Thus, it is provided in Article III of the Convention between Norway and Sweden 
Concerning the Establishment of a Conciliation Commission, June 27, 1924: “The Commis- 
sion shall be composed of five members. Each Party shall appoint two members, one of 
which may be a national of the appointing State. The fifth member, who shall act as 
chairman of the Commission, shall be a national of a State not otherwise represented on the 
Commission. He shall be appointed jointly by the Parties. Should the Parties be unable 
to agree, the chairman shall, at the request of one of the Parties, be appointed by the Presi- 
dent of the Permanent Court of International Justice, or, should the latter be a national of 
one of the Contracting States, by the Vice-President of the Court. 

“The Commission shall be appointed within six months after the ratifications of the 
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joint commission composed of an equal number of representatives or na- 
tionals of the opposing States may, however, be utilized for a like purpose. 
As has been noted, such was the case in the convention between the United 
States and Great Britain concerning the boundary waters between the 
United States and Canada, concluded January 11, 1909.2% Again, the work 
of conciliation may be entrusted to a single commissioner possessed of a 
nationality other than that of either of the opposing States, as is the case in 
the treaty of conciliation and arbitration between Hungary and Switzerland, 
of June 18, 1924.4 

The treaties prior to 1929 present one distinctive feature which is re- 
flected in provisions varying in fullness of detail. All seemingly contem- 
plate that the task of endeavoring to bring about accord, through appropriate 
recommendation or otherwise shall be the consequence of investigation. In 
numerous conventions care is taken that the commissioners shall not lapse 
into the easy ways of mediators. According to some, provision is made for a 
procedure designed to give the opposing States the right to be heard, and to 
apprise the commission fully as to their respective pretensions before it 
shall essay to make recommendations. Thus, according to the language of 
the Locarno conventions of 1925, duplicated in the text of the model bi- 
lateral conventions submitted to the Assembly of the League in 1928: 

The task of the Permanent Conciliation Commission shall be to 
elucidate questions in dispute, to collect with that object all necessary 
information by means of enquiry or otherwise, and to endeavour to 
bring the Parties to an agreement. It may, after the case has been 
examined, inform the Parties of the terms of settlement which seem 


suitable to it, and lay down a period within which they are to make 
their decision.”® 


It is also provided that: 


The Parties shall be represented before the Permanent Conciliation 
Commission by agents, whose duty it shall be to act as intermediary 
between them and the Commission; they may, moreover, be assisted by 
counsel and experts appointed by them for that purpose, and request 
that all persons whose evidence appears to them useful should be heard. 

The commission, on its side, shall be entitled to request oral expla- 
nations from the agents, counsel and experts of the two Parties, as well 





present Convention have been exchanged.” (League of Nations Treaty Series, No. 717.) 

See also Article IV of Treaty to Avoid or Prevent Conflicts between the American States, 
of May 3, 1923, U.S. Treaty Series No. 752; also Article VII of League of Nations Model Bi- 
lateral Conciliation Convention of 1928. 

23 Article IX, U. S. Treaty Vol. III, 2612. 

24 Article III, League of Nations Treaty Series, No. 887. It was also provided that the 
Commissioner should not be domiciled within the territory, or employed in the service of 
either contracting party. 

% Article VIII of arbitration convention between Germany and Belgium, initialled 
October 16, 1925, SUPPLEMENT TO AMERICAN JOURNAL OF INTERNATIONAL Law, Vol. XX, 
p. 27. 
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as from all persons it may think useful to summon with the consent of 
their Government.” 


The foregoing provisions are self-explanatory. They reveal the fact 
that according to European opinion what renders the recommendations or 
other endeavors of conciliators worthy of respect is the circumstance that 
they are the result of impartial and full investigation of all the facts, de- 
veloped in the light of all of the contentions of every kind advanced by the 
States at variance. European States have, accordingly, thus far exhibited 
no inclination to agree to have recourse to permanent Commissions of Con- 
ciliation, composed chiefly of nationals of third States, free to press their 
recommendations before being apprised of all the relevant facts, or before 
being made fully aware of the precise theories and contentions of the oppos- 
ing countries. 

The Treaty to Avoid or Prevent Conflicts between the American States, 
signed at Santiago de Chile, May 3, 1923,?” together with the supplementary 
and amendatory provisions of the General Convention of Inter-American 
Conciliation signed at Washington, January 5, 1929, deserve attention. 
They reflect in part a different theory. The former of these conventions 
known as the Gondra Treaty, in honor of the memory of its author, the dis- 
tinguished Paraguayan statesman, Dr. Manuel Gondra, was a multilateral 
arrangement for the use of commissions of inquiry. Moreover there were 
reserved from its operation “questions affecting constitutional provisions.’’ 
The Gondra Treaty, having rather slowly won the approval of a large num- 
ber of American Republics, was deemed to offer a solid foundation for the 
new and broader plan set forth in the Convention of 1929. 

“To the procedure of conciliation” are to be submitted all controversies 
of any kind without reservation, which have arisen or may arise between the 
contracting parties and which it may not have been possible to settle through 
diplomatic channels.* This “procedure” once under way may be inter- 
rupted—and “interrupted only” by a direct settlement between the parties, 
or by their agreement to accept absolutely the decision ex aequo et bono of an 
American Chief of State or to submit the controversy to arbitration or to an 
international Court.2® The commission of inquiry provided for by the Gon- 
dra Treaty is transformed into one of conciliation.*° It is to be composed of 
five members all nationals of American States. Each government appoints 
two members at the time of convocation “only one of whom may be a 


26 Article XII, ibid., 28. According to Article IX: “Failing any special provision to the 
contrary, the Permanent Conciliation Commission shall lay down its own procedure, which 
in any case must provide for both parties being heard. In regard to enquiries the commis- 
sion, unless it decides unanimously to the contrary, shall act in accordance with the pro- 
visions of Chapter III (International Commissions of Enquiry) of the Hague Convention 
of the 18th October, 1907, for the Pacific Settlement of International Disputes.” 

27U. S. Treaty Series, No. 752. 28 Article I. See also Article XV. 

29 Article XIII. 30 Article II. 
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national of its country.”’ The fifth is to be chosen by common accord by 
those already appointed and performs the duties of President.*! 

The function of the Commission is to examine, to report with recom- 
mendations, and to effect a settlement. At any stage of its labors the en- 
deavor to bring the parties together is made appropriate. The Commission 
may begin its work with an effort to conciliate,®? or it may do so at any time 
which it regards favorable therefor in the course of the investigation,® or 
within a specified period after it has made its report and recommendations to 
the States at variance.** Thus throughout its life the Commission is bur- 
dened with this special task. Unless its labors to effect accord have been 
successful, and under conditions that are specified, the Commission is obliged 
to undertake a conscientious and impartial investigation of the questions 
which are the subject of the controversy, to set forth in a report the results 
of its proceedings, and to propose to the parties the bases of a settlement for 
the equitable solution of the controversy.* ‘‘Once the period of time fixed 
by the Commission for the parties to make their decisions has expired,” that 
body is to set forth in a final act the decision of the parties, and, if concilia- 
tion has been effected, the terms of the settlement.** The report and recom- 
mendations of the Commission, in so far as it acts as an organ of conciliation, 
do not have the character of a decision or of an arbitral award, and are not 
binding on the parties “‘either as regards the exposition or interpretation of 
the facts or as regards questions of law.’’?? 


31 Article IV of Convention of May 3, 1923. According to that Article: ‘The fifth shall 
be chosen by common accord by those already appointed and shall perform the duties of 
President. However, a citizen of a nation already represented on the Commission may not 
be elected. Any of the Governments may refuse to accept the elected member, for reasons 
which it may reserve to itself, and in such event a substitute shall be appointed, with the 
mutual consent of the Parties, within thirty days following the notification of this refusal. 
In the failure of such agreement, the designation shall be made by the President of an Amer- 
ican Republic not interested in the dispute, who shall be selected by lot by the Commissioners 
already appointed, from a list of not more than six American Presidents to be formed as 
follows: each Government party to the controversy, or if there are more than two Govern- 
ments directly interested in the dispute, the Government or Governments on each side of the 
controversy, shall designate three Presidents of American States which maintain the same 
friendly relations with all the Parties to the dispute.” 

82 Article IV of General Convention of Inter-American Conciliation, January 5, 1929. 

33 Ibid. 4 Thid. 35 Article VI. 36 Article XI. 

37 Article IX. It is provided in Article VIII that the Commission of Conciliation shall 
“establish its rules of procedure,” and that “‘in the absence of agreement to the contrary, the 
procedure indicated in Article IV of the Treaty of Santiago de Chile on May 3, 1923, shall be 
followed.” That Article declares that the Commission “shall itself establish its rules of 
procedure.” There is recommended for incorporation therein the provisions contained in 
Articles IX, X, XI, XII and XIII of the convention between the United States and the 
Central American Republics of February 7, 1923 (U.S. Treaty Series, No. 717). Article X 
provides that ‘during the investigation the Parties shall be heard and may have the right to 
be represented by one or more agents and counsel.” Article XII provides in part that ‘the 
inquiry shall be conducted so that both Parties must be heard,’’ and that ‘‘consequently, the 
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Declared Dr. Varela, the distinguished Uruguayan diplomat, as Report- 
ing Delegate for the committee responsible for the convention: 


As a general rule, and whenever this is proper, investigation pre- 
cedes conciliation and the commissions organized in accord with Article 
4 of the Gondra Treaty are first and foremost commissions of investiga- 
tion. It is well understood that this does not preclude the commissions 
making use of the right to try conciliation which is authoritatively 
conferred upon them by paragraphs 1 and 2 of Article 4 of the draft con- 
vention, but, we again repeat, the process of pacific settlement normally 
begins with investigation and is continued with conciliation. 


He added: 


In regard to the commissions provided for in Articles 2 and 15, the 
draft endeavours to give to their conciliatory action the greatest ampli- 
tude and effectiveness possible by authorizing them to proceed, as 
organs of conciliation, at any moment after their organization, that is to 
say, before investigation, during it, or finally after the investigating 
procedure has been closed. In the first and second cases, the interven- 
tion of the commission will be purely optional and will depend on the 
opinion which is formed regarding the opportunity offered by a given 
moment for realizing the trial of conciliation. 

Neither does it fix rules of procedure for these cases.** 


Declared Mr. Hughes, the delegate of the United States on the same 
committee: 


In Article 4 we said precisely that the commission which would be 
created under Article 2, to wit, the Gondra Treaty Commission, should 
be at liberty to begin its work with conciliation without waiting for the 
inquiry. We also stated in the second paragraph of Article 4 that dur- 
ing its inquiry it could at any time endeavour to bring the parties into 
accord by conciliatory measures. And then we stated in the third 
paragraph of Article 4 that at a certain time, if the process contem- 
plated by the Gondra Treaty had reached the end, they should be 
bound to see if they could not bring the parties into accord. All that is 
in the interest of peaceful settlement. In trying to create a friendly 
accord there are really no technicalities involved whatever. But if 
either party wished to have a full inquiry into the facts, that is the 
privilege of the party, and that inquiry will be had.*® 


Accordingly, either party, by rejecting the efforts of the commission to 
bring about accord prior to investigation, may decline to consider any con- 
ciliatory endeavors until they prove to be in fact the product of fullest in- 
vestigation. Nevertheless, neither party can ward off, or prevent itself from 
being subjected to proposals for settlement recommended by the commission 
at any stage of its work. 





Commission shall notify each Party of the statements of fact submitted by the other, and 
shall fix periods of time in which to receive evidence.” 

38 Statement made on January 3, 1929, before the Commission on Conciliation of the 
International Conference of American States on Conciliation and Arbitration. 

39 Statement made before the same Committee of the Conference on January 3, 1929. 
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Another feature of the convention deserves attention. Under the 
Gondra Treaty, two commissions, to be designated as permanent, were to be 
established at Washington and at Montevideo, and were to be composed of 
the three American diplomatic agents longest accredited in those capitals.“ 
Their functions were to be “‘limited to receiving from the interested Parties 
the request for a convocation of the Commission of Inquiry” (for which 
provision was made in an earlier article) and “‘to notifying the other Party 
thereof immediately.’’ By the convention of January 5, 1929, these perma- 
nent commissions are clothed with new and important powers. By the 
terms of Article III, ‘they shall be bound to exercise conciliatory functions, 
either on their own motion when it appears that there is a prospect of dis- 
turbance of peaceful relations, or at the request of a party to the dispute, 
until the Commission referred to in the preceding article is organized.” 

In explanation of the plan Mr. Hughes declared: 


We desire to have some permanent organization that could do, 
perhaps, what this Conference has endeavored to do in connection with 
an existing incident, namely, to bring the parties into accord. In order 
to achieve that result and not to disturb the Gondra Treaty or to 
embarrass our relations by multiplying machinery without actually 
producing a helpful result, we thought we would give the permanent 
commissions conciliatory authority, pending the organization of the com- 
mission of inquiry. 

Then we thought that as neither party might ask under the Gondra 
Treaty for the creation of a commission of inquiry, we should at least 
have some conciliatory process available. Therefore we recommended 
that the permanent commissions established under the Gondra Treaty 
could of their own motion endeavour to effect conciliation. If that is 
followed by the institution of the proceedings suggested by the Gondra 
Treaty, well and good; then there will be machinery for investigation 
and conciliation. But in any event, if there is an exigent case, when 
there is a chance of a disturbance—a prospect of a disturbance of 
peaceful relations—there should be in existence some machinery of 
conciliation.“ 

The American States, parties to the convention of January 5, 1929, thus 


appear to contemplate under the contingencies there specified, the exercise of 


40 U.S. Treaty Series, No. 752. 

41 Statement made on January 3, 1929, before the Commission on Conciliation of the 
International Conference of American States on Conciliation and Arbitration. Mr. Hughes 
also said: ‘‘Must investigation always precede conciliation? In our sub-committee we 
thought not. Of course, very often, perhaps most of the time, investigation would precede 
conciliation, but it may happen that the parties could be brought to an accord without the 
long and expensive inquiry which would be necessary in following out to ultimate conclusion 
the procedure of the Gondra Treaty. There is no reason why, if the parties can be brought 
to a settlement, it should not be done. There is no reason why we should not have machin- 
ery for that purpose, in the interest of peace, or why we should have a long inquiry, perhaps 
into a very complicated problem, before conciliation can be begun.”’ 

See also statements before the same Committee of Dr. Varela of Uruguay, of Dr. 
Gutiérrez of Cuba, and of Dr. Alfaro of Panama. 
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good offices by a diplomatic body on which the States at variance are not 
necessarily represented as the normal preliminary to the use of a commission 
of conciliation. In fact it is only when one of the diplomatic commissions 
fails to bring about accord within the brief period before the commission of 
conciliation is organized, that the latter shall have an opportunity to func- 
tion. The brevity of that period may, however, serve to give to the perma- 
nent diplomatic commissions small opportunity for service. 

Two American States have recently agreed to have recourse to concilia- 
tion as one of the means of adjusting a grave conflict between them. By a 
protocol of January 3, 1929, Bolivia and Paraguay, accepting the good offices 
of the International Conference of American States on Conciliation and 
Arbitration, agreed that a commission of investigation and conciliation, 
should “establish the facts” productive of the conflicts which had un- 
fortunately occurred between them.” The function of the Commission is 
“to investigate, by hearing both sides, what has taken place, taking into 
consideration the allegations set forth by both parties, and determining in the 
end, which of the parties has brought about a change in the peaceful relations 
between the two countries.” “* Once the investigation has been “carried 
out,” the Commission is to submit proposals and endeavor to settle the 
incident amicably under conditions satisfactory to both parties.“ If this 
proves to be impossible, the Commission is to render its report setting forth 
the result of its investigation and the efforts made to settle the incident.” 
Moreover, the Commission is empowered, in case it is unable to effect con- 
ciliation, to “establish both the truth of the matter investigated and the 
responsibilities which, in accordance with international law” may appear as a 
result of the investigation.“6 The Commission is authorized, moreover, “‘to 
advise the parties concerning measures designed to prevent a recurrence of 
hostilities.’’ 47 

A significant feature of the convention is the arrangement that the ex- 
ercise of the conciliatory function in the submission of proposals for settle- 
ment shall follow, rather than precede, or be simultaneous with, the work of 
investigation. Again, as has been noted, the successful exercise of that 
function precludes the necessity of a report by the commission and the 
establishment by it of facts and conclusions of law which might prove em- 
barrassing to one or both of the States concerned. In another respect the 
convention is of special interest. It marks the willingness of the contracting 
parties not only to have recourse to a commission of inquiry and conciliation, 
but also to permit that body, under a specified contingency, if its conciliatory 

42 The International Conference of American States on Conciliation and Arbitration 
(Washington, December 10, 1928-January 5, 1929), 90. 

48 Second stipulation. 4 Fifth stipulation. 

Ibid. 46 Sixth stipulation. 

47 Kighth stipulation. By this stipulation the parties ‘‘bind themselves to suspend all 


hostilities and to stop all concentration of troops at the points of contact of the military 
outposts of both countries, until the commission renders its findings.” 
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endeavors shall have failed, to act in a quasi-judicial capacity. The conven- 
tion thus registers agreement to submit to inquiry and conciliation, and if 
need be, to something akin to arbitration, all before a single body whose 
members are described as ‘‘delegates” of the States appointing them, and 
respecting whose competence in the law no requirement is laid down. 

Treaties of conciliation are designed primarily for use in situations where 
statesmen are reluctant to have recourse to judicial tribunals of any kind. 
That reluctance may slowly sink into a much-desired desuetude. Before 
it does, however, foreign offices are burdened with the task of determining 
how the recommendations of conciliators may be most wisely utilized. 
Already as has been noted, there appears to be a cleavage of opinion. 

According to that which prevails in Europe, the recommendations of a 
commission of conciliation should be the product of an investigation elucidat- 
ing questions at issue, and observing a procedure calculated to develop and 
disclose the contentions of the opposing States. Conversely, a State should 
not be exposed or subjected to the recommendations of such a body until 
such an investigation under such conditions has been completed. In point 
of procedure, conciliation should follow close in the wake of arbitration. Ac- 
cording to opinion in America, as reflected by the General Convention of 
Inter-American Conciliation, a commission of conciliation should be en- 
couraged to investigate everything; but it should not be obliged to do so 
before pressing its recommendations. Moreover, its labors for accord may, 
under certain conditions, well be supplemented or rather preceded by the 
unfettered endeavors of a body of diplomats. In a word, conciliation should 
be permitted oftentimes to follow in the wake of mediation. Europe would 
safeguard a State against a mere weight of conciliatory opinion dealing 
harshly with its pretensions by minimizing the danger of recommendations 
having a political rather than a factual or legal basis. America, on the other 
hand, would seemingly welcome any recommendations serving in fact to 
produce accord. It would minimize the likelihood of unfair or unreasonable 
proposals, as well as the actual dangers derivable from those of such a char- 
acter, relying upon the freedom of the aggrieved State to disregard or ward 
off recommendations contemptuous of its equities as a sufficient safeguard 
therefor. It remains to see which of the two theories is to make the stronger 
appeal to the nations of the world. 

In another respect conciliation deserves attention. The readiness of 
particular States to agree through bilateral treaties to have recourse to this 
procedure for the solution of grave differences which, howsoever described, 
they are reluctant to submit to arbitration, may depend in part upon the 
nature (in point of nationality) of the individuals in whom is lodged the con- 
ciliatory function. When a commission of conciliation takes the form of a 
joint commission comprised exclusively of nationals of two opposing States, 
confidence in its recommendations may be greatly enhanced. Moreover, if 
such a body be a permanent one, those States may become disposed and even 
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alert to utilize it as a consultative agency to pass upon the probable effect of 
prospective conduct of the one party upon the interests as well as rights of 
the other. They may, in a word, willingly invoke its aid to safeguard them- 
selves against actual harm to be anticipated from conduct not forbidden by 
international law, yet none the less provocative of conflict. If there be, for 
example, a Mexican-American interest, or a Canadian-American interest 
deemed worthy of conservation and development, permanent joint commis- 
sions of conciliation may offer a practical means of checking acts which, 
however lawful, are none the less contemptuous of such interest, and may do 
it grievous harm. Both at Montreal in September, 1923, and at Havana in 
February, 1928, the distinguished President of the American Society of In- 
ternational Law called attention to this unique service which it lies within 
the power of essentially joint commissions of conciliation to render in behalf 
of particular States.4* The potentialities of conciliation are not exhausted 
until statesmen become reluctant to entrust the pretensions of their own 
countries to their own countrymen. 

By way of summary it may be said: 

First. In cases where a trustworthy investigation and report are cal- 
culated to suffice to enable opposing States to work out themselves a solution 
of their differences, commissions of inquiry as contemplated by the Bryan 
Treaties for the Advancement of Peace offer a practical instrumentality for 
amicable adjustment. The absence of recommendations as well as the free- 
dom of the parties to disregard the reports of commissioners may be expected 
to strengthen the appeal of such bodies. 

Secondly. If amicable adjustment be sought through conciliation rather 
than through a commission of inquiry on the one hand, or a judicial tribunal 
on the other, every reason demands that the recommendations of conciliators 
embody the most equitable and enlightened proposal for a final settlement of 
the controversy, and hence one not lightly to be rejected by either party 
thereto. The probability that a proposal will attain such a character must 
depend in large degree upon the terms of the treaty confiding authority in the 
conciliators. Are they to exercise their good offices with the freedom and in 
the spirit of mediators, or are their endeavors to be the fruit of prescribed 
investigations? The question calls for the impartial conclusions of those 
responsible for the treaty policies of interested States. 

Thirdly. As between two States having a special community of interest 
which may be seriously impaired by the unrestricted yet not unlawful action 


48 See “‘The Pathway of Peace,”’ an address delivered by Charles E. Hughes before the 
Canadian Bar Association, at Montreal, September 4, 1923, published in volume of addresses 
by that author entitled The Pathway of Peace, New York, 1925, 3, 16-17; also observations of 
Mr. Hughes on arbitration and conciliation at the Sixth International Conference of Ameri- 
can States, Report of the Delegates of the United States of America to the Sixth Interna- 
tional Conference of American States (held at Habana, Cuba, January 16 to February 20, 
1928), Washington, 1928, 22-25. 
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of either, conciliation exercised through the agency of an essentially joint 
commission representative of both States, may prove to be a useful means of 
safeguarding that interest and of averting conflict. 

Chairman Scorr. We will next have the pleasure of hearing from 
Mr. Denys P. Myers, a member of this Society for many years, and who has 
set an example for attendance which it would be well for all the other mem- 
bers to emulate. 

Mr. Denys P. Myprs. Mr. Chairman and members of the Society, 
Professor Hyde has defined the subject so well that there are only a few ran- 
dom observations, I think, to be added. 

I have been impressed, since the advent of the Bryan treaties, with 
their importance in the scheme of things. It seems rather remarkable that 
the struggle to create a system of pacific settlement was so long stalled by 
trying to stretch one method over the whole area. When this Society was 
started we were trying to get some kind of a formula that would enable all 
kinds of differences between states to be handled by arbitration. As a 
consequence we had no system of pacific settlement that was conterminous 
with the opposing war system for the handling of disputes. It seems to me 
that the great advantage of the Commission of Inquiry and Conciliation was 
that it filled the gap. You arbitrate what you can or what you like, but if 
you have a dispute that does not happen to fall within the arbitral categories, 
now you have conciliation to take care of it. The result is that we have in 
arbitration plus conciliation, or in arbitration and judicial settlement and 
conciliation, a pacific system of settlement that is exactly conterminous with 
the potential differences that arise between states. That seems to me to 
be one very great, I was going to say theoretical, but I think it is also a 
great practical, advantage of conciliation. 

We talk about conciliation now. Originally it was the Commission of 
Inquiry. The Bryan treaties for the advancement of peace referred matters 
to a Commission of Inquiry. So far as I have been able to determine, the 
idea of conciliation in its broadest term was the result of peace propaganda 
during the World War. The agencies that thought we might have a larger 
amount of peace when we got the war over, put out a program for arbitrating 
juridical questions and of leaving the other questions to conciliation. So 
far as I can make out, they steered away from the term Commission of In- 
quiry, because that was a little too long and sounded too technical to try on 
the imagination of the public. Conciliation sounded simple and seemed 
to have a carrying power. But there was a distinction, and it is this: 
Whereas a Commission of Inquiry was restricted to a report on the subject of 
inquiry, conciliation also involves a recommendation as well as a report. 

So I think it is well for us to keep in mind that conciliation, as now used, 
usually implies a recommendation in addition to the report on the facts. 

The conciliation method has had an extraordinarily fast development 
since the war. In my shop I try to keep track of this kind of treaty that gets 
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signed and presumably runs on to entrance into force. In 1913 and 1914 
there were twenty-one treaties in force. In 1919 there were two. In 
1921 there was one. In 1922 nothing. In 1923 there were two. Now 
watch how they go up. In 1924 there were twelve. In 1925 there were 
twenty-two. In 1926 there were twenty-six. In 1927 there were fifteen. 
In 1928 there were thirty. So far this year, according to my record to date, 
there are nine. There is a total of 141 of those treaties that are now in 
force. 

These treaties bear a very close analogy to each other. The technical 
differences between them are relatively slight. In principle they are identi- 
cally the same. The fact is the differences are so slight that I do not think 
you even need to mention them. 

Under fifty-two treaties analyzed by the League of Nations—the League 
of Nations has made a systematic survey and excellent analysis of fifty-two 
of the treaties—forty-nine of the commissions are permanent and only three 
have a form of non-permanence. The commissioners are almost always 
five in number. Forty-six of the commissions out of the fifty-two have five 
members each. And so it goes, the differences being slight. 

There are, however, two treaties very recently made that present 
technical differences. One is the German-Soviet Treaty made last January. 
In that treaty, instead of establishing a permanent commission, the parties 
established the principle that a commission is to meet every year, and that 
the commission as chosen from year to year will be different, according to 
the subject matter before them. That is rather interesting because those 
states apparently contemplate that they are going to have differences to 
bring before a commission every year. 

Another treaty, a more recent one, between Finland and the Nether- 
lands, indicates a certain tendency in the growth of pacific settlement. 
Finland and the Netherlands are both bound by the optional clause of the 
Permanent Court of International Justice. As you know, that leaves 
juridical questions to a court of competent jurisdiction. Both of those 
states, because they are members of the Permanent Court of International 
Justice, have made a treaty of a different character than the customary 
combination arbitration and conciliation. They have omitted arbitration 
entirely. They have provided that juridical questions shall go to the 
Permanent Court and that non-juridical questions shall go to conciliation. 
Apparently they think, as between them, they have completely outgrown 
arbitration. 

Such developments of technique are going on. One of the things 
that has impressed me in following the records of these treaties is that with 
the single exception which Professor Hyde mentioned, the dispute now being 
handled more or less under the auspices of the Gondra Convention, there 
never has been a dispute, so far as I know, handled under these treaties. 
To be sure the conciliatory jurisdiction of the League of Nations under 
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Article 15 has resulted in the handling of many disputes; but fewer and fewer 
as time has gone on, until at the present time there are pending before the 
Council of the League only a group of the chronic disputes, but no new 
disputes apparently are cropping up. 

Under the bilateral treaties, so far as I know, there has never been a 
dispute. Now I think that represents an effect of this method in inter- 
national affairs that merits attention. It seems to me that failure to need 
to use conciliation treaties is not to be regretted, but is quite the normal 
result of this kind of treaty. The states have had these treaties and they 
affect national policies. The United States is now very actively negotiating 
arbitration and conciliation treaties. If our dispute does not go to arbitra- 
tion, it must go to conciliation; it falls within the field of pacific settlement in 
one way or another. Under those circumstances does it not follow that the 
state in undertaking its negotiations minds its step from the outset, does 
not put forward ideas that, if pushed hard, might result in a dispute? Is 
that not running clear back to the beginning of things and controlling the 
state’s outlook on the question at the source. And is it not fair to conclude 
that if such an attitude is effective among the states, those states that are 
making these treaties are already in a state of mind under the influence of 
which the treaty is not indicative so much of a new change of policy, as a 
record of the state of mind in which they already are? 

At any rate, I think it is a notable fact that these treaties up to date 
have not been used at all, or at least practically not used, and the increase of 
them, it seems to me, indicates that the conciliatory machinery, whether by 
treaty or not, is really working into the fabric of international relations. 

Chairman Scotr. The discussion will be continued by Mr. Pitman 
B. Potter, a slight change being made in the order, with the consent of the 
Society. 

Professor Pitman B. Potter. I need hardly say that it is very difficult 
to add anything concerning conciliation or commissions of conciliation 
after the presentation by Professor Hyde and the additional remarks by 
Mr. Myers. 

What I want to do is to call attention to three or four questions which 
it seems to me might profitably be considered in studying the institution of 
conciliation. The first is the question whether we have not already reached 
the point where the commission of inquiry proper can be put aside as no 
longer of any great importance in the work of pacification. Have we not 
reached the point where we will agree that more needs to be done for the com- 
position of international disputes than merely to conduct an inquiry upon 
the facts, and can we not say that we have reached the point where the gov- 
ernments of the world are willing to accept more than a mere inquiry upon 
the facts? Is it not true that we have provided in connection with concilia- 
tion procedure and in connection with arbitration procedure all of the in- 
quiry which is needed? Is it not true that in all of the emergencies or con- 
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tingencies which we may imagine as threatening the peace of the world more 
advanced forms of treatment are provided which in themselves involve 
inquiry? It seems to me that the proposal which seemed so radical in 1899 
for a Commission of Inquiry, to deal chiefly, if not entirely, with the evi- 
dence, has already been outgrown. That leads to my second question, but 
here I must, with all due deference to what Mr. Hyde has said, raise a ques- 
tion concerning the true scope of the Bryan agreements. 

Do we not have in the Bryan agreements, latent at least—I do not 
believe that we can clearly tell what we have until some of them are put 
into operation in some particular case—but does it not appear that we have 
latent at least in the Bryan treaties conciliation procedure rather than mere 
inquiry? The formula describing the task of the commission set up in 
those treaties, if I remember it accurately, having seen it a few days ago, 
is ‘examination and report.”” Now the term “report” might be construed 
narrowly to mean merely “report’”’ upon the facts, but I think Professor 
Hyde has indicated that it may also refer to a report upon the law, and 
if you get from a commission, no matter what you call that commission, a 
report upon the facts and the law, will you not approach conciliation 
rather than mere inquiry? Or, to put it in another way, is it not true 
that the Bryan treaties, as now being revised and, so to speak, funded in 
our new series of conciliation treaties, go beyond mere inquiry? If that 
is true, then I should submit that the first conclusion also stands, namely, 
that we have passed beyond mere inquiry and can now talk about con- 
ciliation and arbitration, if you like, but we can take up the whole subject of 
inquiry as merely a part of the more advanced methods of treatment. 

It has already been emphasized that conciliation is particularly valuable 
for the treatment of disputes which states are unwilling to submit to arbitra- 
tion. I had intended to dwell on that at some length, but I want merely 
to turn it in a slightly different direction and leave it with the treatment which 
it has already received. Is it not important that conciliation is valuable not 
only for disputes which nations are, for some reason best known to them- 
selves, some reason of policy, unwilling to submit to arbitration or adjudi- 
cation—I am not distinguishing between those two forms of action—is it 
not important also that conciliation is valuable for the kind of a dispute 
which, even with the best willingness, the greatest willingness in the world 
on the part of the disputants to submit it to adjudication, could not properly 
be handled by that means? This is only an elaboration of some of the 
things which were said here this morning, but is it not true that the supreme 
value of conciliation lies in its adaptability to peculiarly political disputes? 
And that leads, of course, to the question of securing consent to submission 
to conciliation, given the reluctance which was brought out this morning 
in the discussion of arbitration, the reluctance to submit to adjudication 
proper? Mr. Myers just a moment ago read some statistics regarding the 
number of treaties of conciliation, and I could have wished that he had 
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presented cumulative figures. I think that the final figure was 141, was 
it not? 

Mr. Myers. Yes. 

Professor Potter. Now if we set alongside of that the number of 
treaties for obligatory arbitration concluded in the past few years I think it 
will be clear that there is a very much greater willingness on the part of the 
states to commit themselves to obligatory conciliation than to obligatory 
arbitration. 

Mr. Myers. There are three hundred arbitration and conciliation 
treaties. 

Professor Porter. But no way for one to distinguish between the 
elements involved? 

Mr. Myers. No. 

Professor Potter. So that you cannot tell offhand in how many cases 
there is an assumption of obligatory arbitration and in how many cases 
merely conciliation? 

Mr. Myers. Since the war all of them have been a combination of 
arbitration and conciliation. 

Professor Potter. Well, the point which I wanted to suggest was the 
relative ease of securing obligatory conciliation agreements as opposed to 
obligatory arbitration agreements. That should, as a suggestion, be, of 
course, checked up by reference to the existing agreements. 

There is finally the question of the relative value of conciliation prac- 
ticed repeatedly without recourse to more fundamental methods of treat- 
ment. The very fact that we can secure submission to conciliation more 
readily, if that be a fact, than we can secure submission to arbitration or 
adjudication, may contain a danger in itself. Would it not be dangerous if 
the governments were to fall into a practice of repeated submission of dis- 
putes to conciliation, repeated submission of disputes to a process which 
must result in compromise, in bargain in one degree or another, and with- 
hold those disputes from more searching treatment? It seems to me that 
here we have a problem similar to the problem which existed or was thought 
to exist some years ago of the relative value of arbitration as against ad- 
judication in a stricter sense. 

In that connection I would like to take up a remark made by Professor 
Hyde. You remember that a few years ago we were told that arbitration 
was superficial, that it often resulted in bargaining, that it often resulted in 
compromise, and that we did not get settlement on fundamental principles 
of justice. 

Are we not as a matter of fact face to face with the same problem, 
stated in different terms, here? Take the question referred to by Professor 
Hyde of the relative value of conciliation after inquiry and conciliation with- 
out much inquiry, so to speak, if I may abbreviate the statement. 

If we should see develop among the governments of the world an exten- 
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sive practice of conciliation without inquiry or conciliation without much 
consideration of principles of law and justice, would we not be running the 
risk of repercussions which might follow from the continual patching up of 
disputes without more fundamental treatment? The ease with which the 
governments may bring themselves to submit to conciliation may lead us 
to be satisfied with that, and though it has undoubted values for political 
disputes, it pushes us no further in the direction of fundamental solution 
of the difficulties involved, and conciliation can never be a permanent 
substitute for a more fundamental treatment? 

Of course that more fundamental treatment does not mean merely 
arbitration or adjudication. It means also conference on the basic factors 
in international relations. Would it not be very unfortunate if this practice 
of conciliation, which does seem to be riding on the crest of a wave of popu- 
larity at the present time—would it not be unfortunate if that practice 
should supplant a more fundamental treatment by way of conference and 
adjudication? 

And, finally, I would like to raise the question of the feasibility of the 
use of the council of conciliation for the treatment of what might be called 
unripe disputes. I take it that we usually have the council of conciliation 
dealing with ripe disputes, with the dispute which has become acute. It 
is now being suggested that this council may be serviceable in what might 
be called the unripe dispute, the incipient dispute, the case or question that 
has not reached the stage of being a dispute at all. I might suggest, in 
that connection, that what we need is, if you prefer to call it such, a council 
of conciliation, but a council of conciliation which is not merely a bilateral 
affair, but a multilateral affair, and one having permanent existence, and 
capable of being invoked by others than the interested parties to the dis- 
pute. One of the grounds upon which high value is attributed to the 
Permanent Court of International Justice is, I believe, the fact that in any 
case between two parties there are almost certain to be eleven judges, or 
nine judges not nationals of the parties in dispute. 

Is the same principle not applicable to the council of conciliation, and 
particularly for these supposedly or so-called incipient disputes? In other 
words, do we not need there, as in the practice of conciliation in a narrow 
sense, a broader institution than the bilateral commission of conciliation, 
namely, a multilateral conciliation commission, or even a conference which 
can go much more deeply into the affair and which need not content itself 
with the continued patching up of a controversy? 

Chairman Scorr. This portion of the discussion will be concluded by 
Professor Fenwick, of Bryn Mawr and, may I also say, a former student of 
Johns Hopkins University, and a colleague of the Carnegie Endowment. 

Professor CHARLES G. Fenwick. It is very good of Dr. Scott to say, if 
I may interpret his words, that I came out of his shop. It recalls how I 
first came to be interested in international law, if I may be pardoned the 
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personal reference. It was on the occasion of an address by Dr. Scott on 
The Hague Court of International Justice, and I do not feel that I am giving 
away a secret when I say that the lecture was scheduled for eight o’clock at 
Johns Hopkins, and when the hour arrived, I being on the committee in 
charge, there were two old ladies present sitting on the front seat, and one 
student. The two old ladies never missed a lecture. The one student 
represented interest. 

We undertook to hold back the distinguished delegate from The Hague 
until we might gather in an audience. I went out on the street and tried to 
bring in the lame, the halt and the blind, in the effort to secure an audience 
for him. If we got twelve persons I think I am going beyond the number, 
but Dr. Scott, like a good sport, discussed his subject with an enthusiasm 
that could not have been greater had he had twelve hundred present, and he 
converted me. 

Chairman Scotr. I am very happy to know that I have not labored in 
an empty vineyard. 

Professor Fenwick. That was my first interest in international law. 
Here, in the year 1929, it seems like ancient history to go back twenty years. 
One might almost say it is as easy to go back two hundred years. The prog- 
ress we have made in the twenty years since 1909 is as great as the progress 
we made in the two hundred or the three hundred or four hundred years be- 
fore 1909. 

It is an acceleration of progress which is not described even by geometric 
proportion. 

Back in 1909 my feeling in regard to arbitration treaties was that the 
important thing to do was to close the great loopholes which those treaties 
left. Dr. Scott had made it perfectly clear that when we made exception 
in arbitration treaties of matters of vital interest we had left open so big a 
loophole that any nation that had a dispute which it did not wish to arbi- 
trate had only to say that a matter of vital interest was involved. The 
effort was then to close the loopholes in arbitration treaties, to try to get a 
comprehensive, water-tight arbitration treaty. I felt that that was, at the 
time, the primary object, but this was before we had the idea of conciliation; 
it was a time when, if you did not get an arbitration treaty, you got nothing 
at all. Your only alternative to arbitration, to all-inclusive arbitration, 
was war, and therefore, by all means labor to get a water-tight, hard and 
fast, comprehensive arbitration treaty. We have learned since that there is 
the way of conciliation treaties, and consequently it seems to me to be no 
longer a matter of such consequence to get a water-tight arbitration treaty. 

Perhaps my somewhat intemperate remarks last night about Article II 
of the Kellogg Treaty might be explained by that feeling. 

Chairman Scorr. We love your intemperance. It is in a form easily 
understood and easily borne. 

Professor Fenwick. Thank you, sir. But accepting your indulgence, 
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I am not now in favor of laboring or trying to reach an all-inclusive arbi- 
tration treaty. I think we are not yet ready for it, and we have something 
that is quite as good for the emergencies that may come, and that is, of 
course, the conciliation treaties. With the conciliation treaty we need no 
longer be concerned how large is the loophole left in arbitration. I am in- 
clined to think that our new treaties combining arbitration and conciliation 
could perhaps be made even simpler, and I would agree with Mr. Myers that 
Articles XIII and XV of the Covenant of the League of Nations, taken 
together, are perhaps the simplest form of agreement, namely, that the 
high contracting parties agree to arbitrate whatever they consider suitable 
for arbitration, and what they do not consider suitable for arbitration, 
whatever be the reason, they agree to submit to a court of conciliation. [ 
think that is better than trying to have an arbitration treaty which spe- 
cifically reserves domestic questions, or political questions, or otherwise 
makes exception of the things that we all know we are not ready yet to 
arbitrate. 

There is an obvious paradox in leaving out domestic questions. For 
every question is an international one which gives rise to an international 
controversy. There are, of course, matters which under international law 
are subject to the local self government of the individual states, and if 
they are what is meant when domestic questions are referred to—well and 
good. The exception of domestic questions is, if warranted at law, badly 
phrased. In like manner the exception of “‘political questions,” as they 
are called, should be made rather under the phrase, ‘‘questions upon which 
there is at the time no rule of international law of clear definition and general 
acceptance.” 

Let us agree to arbitrate everything that the parties consider suitable 
for arbitration, and let us agree that other things will be referred to a commis- 
sion of conciliation. That will cover the whole range of international dis- 
putes, leave nothing out, and yet not raise difficulties of interpretation, 
giving ground for the accusation of bad faith. 

Now I rather feel, following up an idea that Mr. Potter put out, that 
the conciliation commission can do a great deal of effective work if it not 
merely summarizes the facts, but states the law, in so far as the law exists, 
on the question in dispute. For I take it there is no matter of international 
controversy that has not behind it some principles of law. Very few dis- 
putes between nations arise merely from controverted fact. There is 
almost always some question of law in the background, a question of law 
that has never been worked out very clearly, a question of law that is obscure, 
a question involving the application of a general principle to new circum- 
stances not in mind when the general principle was adopted. The function 
of a court of conciliation, or a conciliation commission, should be to take a 
dispute which contains mixed issues of law and fact, to distinguish them 
and to report on the facts and try to make the facts clear, and then go on 
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and say that as for the law of the subject there seem to be these general 
principles, but the application of the principles to the facts is not altogether 
clear, and therein lies the real basis of the controversy. 

If the conciliation commission performs that function of distinguishing 
between the facts and the law and shows us what law we have thus far 
and where the gaps in the law are, then it would be much easier for the 
parties, in the presence of the report of the conciliation commission, to go 
on to a settlement. 

One word more about the character of the conciliation commission. 
I quite agree with Mr. Myers that it is highly desirable to have in the back- 
ground a larger conciliation body which can be called upon in difficult cases. 
The League of Nations has solved this problem fairly effectively for states 
that are members of it by its provision for the reference of disputes to the 
Council or to the Assembly. Let us take Poland and Germany, for example. 
They have, let us suppose, a dispute between them which they must submit 
to conciliation. The report of the commission proves to be inacceptable. 
An appeal can be taken to a larger council of conciliation, the Council of 
the League, or the Assembly of the League. The effect of Article XV of 
the Covenant of the League is that if arbitration has failed, and if the bipar- 
tisan conciliation commission set up by the disputants has failed, then the 
dispute goes on to a larger conciliation commission representing the whole 
body of the nations, and there you have neutrals in sufficient number so 
that a decision may be reached which will have authority behind it. 

There are certain disputes still hanging over from the war in regard 
to which I am a little doubtful whether a bilateral conciliation commission 
is adequate to reach a decision, and therefore I think it is highly desirable 
that we keep in mind this function of the whole body of the nations, the 
Assembly of the League or Council of the League acting for the nations, 
which is ready to be a council of conciliation in the case of a dispute that 
has given rise to such bitterness of feeling that the parties cannot settle it 
by any bilateral procedure. In such case the weight of the influence of a 
large number of neutrals coming to bear upon them will force the dis- 
putants to abide by the result. 

Chairman Scorr. Ladies and gentlemen, the question is now open 
for discussion from the floor. 

May I make an observation before someone takes the floor? 

At 5:15 this afternoon the President of the United States will receive the 
members of the Society, and it would be advisable to adjourn at a quarter to 
five so as to repair to Jackson Place, where we have the habit of assembling, 
and from that point of departure to reach the White House. Therefore, if 
there is no objection, we shall adjourn promptly at a quarter to five and 
proceed to Jackson Place, there to meet the other members, so as to leave 
for the White House approximately at five o’clock. 

Mr. Hotuis R. Bamzy. Mr. Chairman, ladies and gentlemen, I will 
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only talk about five minutes. One of the speakers spoke at some length to 
the effect that commissions of inquiry perhaps are no longer needed. I ven- 
ture to disagree with him about that. We have had in North America a very 
considerable amount of experience with commissions of inquiry in the case of 
important labor disputes. That was tried out in Canada, has been tried out 
in Canada for a great many years. 

There the commission of inquiry was established by the government. 
The disputants must resort to the commission of inquiry before they engage 
in a strike, and the important feature of it is that a commission of inquiry 
takes time. 

Now it was said yesterday that very often if you have a dispute and let 
the thing cool and let the sober second thought of the parties have a chance 
to work, the dispute vanishes. Now in Canada that has worked well for a 
great many years, and it is still working. 

Now, following Canada, the State of Colorado adopted a similar system, 
and I had occasion to inquire into it, and there the important point was that 
it was compulsory upon the parties not to strike while the commission of in- 
quiry was doing its work, and having finished their work of inquiry they then 
became a committee on conciliation, all of which put off the time for strike 
some several months and usually resulted in a settlement. 

Following that we have the United States providing a means of settling 
of railroad strikes between organized railroad employees and the railroads. 
There the very important part of that scheme is the provision that after the 
parties have done all they possibly can to come to an agreement there comes 
in the commission of inquiry, and why? Because it takes time. It gives 
them a chance to take time. They make that inquiry, and then they become 
a commission of conciliation, and finally, after all is done, then the em- 
ployees may strike, if necessary. But it is expected that that taking time by 
the investigation will do a great deal toward bringing about a settlement, 
and I think that is true in international affairs just as it is in domestic 
affairs. 

Professor CLypE EaGueTon. I have had some difficulty, in considering 
certain treaties, to determine whether they were treaties of arbitration or 
of conciliation. In looking through the League document which collects 
these treaties together, I found that some were for arbitration, and some 
for conciliation; that some put arbitration first, while others put conciliation 
first; and apparently we have consolidation of the two. I was unable to 
tell whether they are obligated to conciliation or to arbitration in a great 
many cases. 

Certainly in the two treaties we have just signed in January with the 
Latin American states we have a treaty of arbitration in which we bind our- 
selves to arbitrate all disputes involving questions of right, I believe, and 
then we have a treaty of conciliation in which we bind ourselves to conciliate 
all questions capable of conciliation, unless by agreement of the parties it is 
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agreed to arbitrate. It leaves the question, in my mind, in an unsatisfactory 
manner. 

Suppose the United States thinks we ought to arbitrate the question 
and the other side thinks we ought to conciliate the question. What is the 
answer to it? We have two different treaties, one party acting under one 
treaty and the other under the other. Each treaty is a valid one; and if 
this controversy ends with a deadlock you have got no settlement at all. 

Now let me say that conciliation is simply a system of settlement and, 
therefore, like negotiation, a prelude to arbitration. Still if you are going 
to bother with setting up machinery for settlement why should you not 
determine whether it should be arbitration machinery or conciliation 
machinery? 

In the discussion today there seems to be pretty good ground for defini- 
tion of what justiciable questions are. Why should not we say that such 
and such questions should be arbitrated and such and such questions should 
be conciliated, so we would know exactly where we stand? 

Perhaps I am one of those who too credulously believe in the efficacy 
of law; but I would like to see any question that can be settled by arbitration 
settled in that way rather than by conciliation. It does seem to me to be 
desirable to have our treaties in such form that we know what we are up 
against, what we are bound to, whether it is conciliation or arbitration. 

Mr. Denys P. Myers. We have with us this afternoon, Mr. Chair- 
man, Mr. Mencia, a Cuban student who is associated with pacific settlement 
in the League, and I think possibly he might have made some special 
studies of the question Mr. Eagleton has raised. I would like to hear from 
Mr. Mencia on that point. 

Chairman Scott. Is he a member of the Society? 

Mr. Myers. I believe not. 

Chairmen Scott. The rule is that these meetings are for the members 
of the Society only. If, however, it be the desire that the gentleman be 
heard, a motion to extend to him the privilege of the floor will be in order. 

Mr. CoupEert. I move that we extend the privileges of the floor to 
Mr. Mencia. 

(The motion was duly seconded and, being put to vote, carried 
unanimously.) 

Mr. Armapo Mencia. It is very kind of Mr. Myers to mention me 
to this convention. With regard to the evolution of treaties from first 
treaties of conciliation to treaties of arbitration, then both at a time, concilia- 
tion and arbitration, perhaps I might say just afew words. There have been 
registered with the League a great number of these treaties. We had regis- 
tered, when I left Geneva, about a month ago, one hundred of those treaties. 
First we had what might be called a sort of wave of treaties of arbitration. 
I made a graph of those different treaties, first of the treaties that fea- 
tured arbitration, and there was, as I say, a sort of wave, a great number 
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of treaties of arbitration were concluded. The following year a new line, a 
new movement began to grow up and there appeared another wave of 
treaties of conciliation. The next step was a fusion, treaties exhibiting at 
the same time conciliation and arbitration, and this third line grew very 
high, much more than the two lines first mentioned. The movement then 
was getting more and more elaborate, more complex and more effective. 
This increase in the number of the three kinds of treaties was so interesting 
that a resolution was passed in order that they should be studied as a whole, 
to see what experience could be taken out of those treaties, and the Secre- 
tariat of the League has already made two editions of the analysis of the 
treaties. I cannot relate to you in a few words the whole experience but 
only the study made by the Secretariat of the general lines of the treaties, 
most of which were copies of other treaties which served as a sort of type 
treaty. 

That study made was a great help to a committee called Arbitration 
and Security, and that study was the basis of what the last Assembly ap- 
proved under the name of Acts Generale, or General Acts. 

I mention, therefore, two different things. First of all, out of the growth 
of those treaties to the number, as I say, of one hundred, there has been a 
fusion of three things into one treaty—conciliation, arbitration and judicial 
settlement. Those three means of settling disputes have been fused into one 
treaty. That is one thing, namely, the fusion of those three lines. 

Secondly, there has been a sort of codification of those general lines 
and principles set up by those different bilateral, and most of them are 
bilateral, treaties. This phase of codification, if one could call it that, is 
most interesting, because with the General Acts, together with those that 
we at Geneva have established, we have sort of models of bilateral treaties 
of the three kinds. This is perhaps one of the interesting phases of this 
growth of pacific treaties, or treaties for the pacific settlement of dis- 
putes. 

I do not want to take up too much of your time. I might point out, 
for instance, the fact that the interpretation of the reservation is given to 
the tribunal. It is not the party who may say, “This case must not be 
submitted to pacific settlement, because it is covered by a reservation.” 
We now have a tendency to submit the case in its reserved form to the 
tribunal. 

Another point that might be mentioned is that if in the treaty settlement 
is provided by means of either conciliation or arbitration, and one party 
has appealed to one and the other party to the other, there is a third tribunal 
which must say which one it comes under. 

There is a general tendency, I may say, toward the multilateral treaty. 
Not alone in the League has this been true but the Pan American Union has 
worked along the same line, as I understand. The very interesting and 
important treaties adopted here at Washington recently follow that tendency 
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of having multilateral, condensed treaties instead of having bilateral treaties. 
If one nation should enter into bilateral treaties with every other nation 
one can imagine the great number of treaties that would involve. It is much 
easier to have one general treaty and let those states that are willing to do so 
adhere to it and if there are states that desire to have their own reservations 
they may do so. On the other hand, if they are willing to pass the treaty 
in a certain form adapted to their necessities, so to speak, with another state 
in particular, they might do so, and in the case of a difference in provisions 
of the two treaties, in case of dispute, the treaty which covers the wider field 
would come into play. 

Chairman Scorr. I am sure we are all very much obliged to Mr. 
Myers for having suggested the presence of Mr. Mencia. 

Mr. Freperic R. Couprert. May I make a motion before we close, 
and I believe the adjournment hour is not far ahead? By some strange 
trick of Providence, about which we have little knowledge, those whose 
words are most worth listening to are often those who are by nature most 
modest. That is true of great scientists. It is also true of our respected 
and, I may say, beloved Chairman, one of the soundest leaders in inter- 
national matters that we have. He, as we all know, is one of the best 
informed on this important fundamental question as to these international 
differences which are susceptible of treatment not by the ordinary forms 
of law, which we call arbitration, but those much more difficult questions 
which may not be amenable to arbitration, and which are the more to be 
dreaded, and I think it would be very unfortunate indeed if this meeting 
should close without having heard from our Chairman some of the con- 
clusions he has reached. 

Chairman Scott. Is there any further discussion from the floor? Is 
there any member of the Society who wishes to add his mite to the very 
valuable discussion that we have had? 

Mr. CoupErtT. Is my motion seconded? 

(The motion was duly seconded.) 

Chairman Scorr. The chair is disposed to repeat his inquiry. Are 
there any others who desire to discuss this subject? 

Mr. Coupsert. If I am compelled to appeal from a ruling of the chair, 
I will do it. 

Chairman Scott. The chair has not ruled, but you will have very 
great difficulty to take exception to his ruling, with even your nimbleness. 
I am afraid you would recoil before it. 

Is there a desire for further discussion from the floor? 

Professor Potter. I should like to ask a question of Professor Hyde 
for information. I may say that I am not, in asking this question, indicat- 
ing any disagreement with Mr. Coudert’s suggestion. 

Chairman Scorr. You are responding in the most delightful and direct 
manner to the suggestion of the chair. 
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Professor Potrmr. I would like to know whether Mr. Hyde believes 
that a commission of conciliation empowered to make recommendations 
without being required to make very elaborate inquiry would in practice 
feel free to take that step, or whether the commission would not feel the 
need to make a rather elaborate inquiry first? I do not know whether 
I make my question clear. 

Professor Hypz. I do not know that I have time to answer your 
question fully. There are two methods contemplated, and possibly I 
should say that it is more a question of opinion as to what the value of 
those methods are. 

Mr. Lester H. Wootsty. I think that there is a field of arbitration 
which possibly has not been covered to the satisfaction of practicing lawyers. 
There is a field for the arbitration of small cases, such, for instance, as that 
of a claimant having a comparatively small claim, but to him an important 
one, against a citizen of a foreign country. The United States obtains an 
appropriation to pay the expenses of an international arbitration of a na- 
tional question by putting a tax on cigarettes or on cigars, and sends a large 
group of learned attorneys and advisors to conduct the arbitration abroad, 
but the average person, say an exporter, cannot, as a rule, afford such 
expensive litigation. Suppose an exporter abroad, whom we may call 
Mr. Kompani, has sent a boatload of certain products to the United States. 
When it arrives here the agent or consignee rejects it on the ship for one 
reason or another. Poor Mr. Kompani is at a loss to know what to do. 
Not being acquainted with the judicial procedure in this country, he has, 
naturally, a fear of it, and he has perhaps heard that attorneys here require 
too great compensation for the services which they render. 

Chairman Scotr. He is misinformed. 

Mr. WootseEy. He appeals, however, to a young attorney, and directs 
that he take up the matter through the system of private arbitration, or, 
which has been developed in recent years, commercial arbitration. This 
young attorney, believing the case has in it elements of justice and possi- 
bilities of success, writes the agent and consignee, who is in New York 
City, suggesting that the whole matter be referred to some arbitrator, and 
what reply does he get? The young attorney receives a letter from the 
consignee’s attorney to the effect that his client believes his position is 
correct and that he does not wish to submit to any arbitration of the ques- 
tion. If Mr. Kompani elects, he may come into our courts and present his 
case, and then if he is denied justice in court perhaps an arbitration may be 
arranged through the intervention of his government. Certainly this 
procedure has a forbidding aspect. 

That is only one example given to illustrate the difficulties of obtaining 
justice in a private case under present procedure. There are a large 
number of small cases which might well be settled by private arbitration but 
for which little or no effective procedure has been provided. Such cases 
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should be disposed of economically and fairly before they grow into greater 
proportions requiring governmental intervention. 

In the last ten or fifteen years there seems to be growing up in certain 
quarters a tendency of looking upon these small cases as mere pin pricks, 
small matters of friction which ought not to interrupt friendly relations with 
a foreign nation. If a burglar takes a watch from you, you should settle 
with him in a friendly way. You should begin to negotiate with him for 
the return of the watch, but such a small incident should not break in upon 
your traditional friendship for the burglar. This being apparently the trend 
of modern thought the man having a small case involving no question of 
national importance has very little chance of obtaining protection or 
justice. I think we ought to have a scheme for small arbitrations, some 
feasible, economical plan for the adjustment of such small questions. 

I would have a standing arbitrator selected, a man of high standing, so 
that those matters could be referred immediately to him while the testi- 
mony is still extant without standing at the threshold of justice for ten or 
twenty or even thirty years until all witnesses are dead and no one knows 
what the case was really about. 

Chairman Scorr. Is there any further desire on the part of the mem- 
bers to speak from the floor? If not I shall make an observation or two in 
response to the suggestion of Mr. Coudert. 

I am led to do so for several reasons. The first is because of Mr. 
Bailey’s remarks, another the scant consideration, if I may so say, which 
the Bryan treaties have had, and then, of course, I always yield and bow 
very low to any desire expressed by my beloved friend, Mr. Coudert. 

As Mr. Bailey was speaking of commissions of inquiry, in labor troubles, 
I could not help recalling the origin of Mr. Bryan’s treaties for the advance- 
ment of peace which he himself related to me on an occasion at Number 2 
Jackson Place. It was so interesting that I asked him to dictate it. I 
have it in typewriting, and one of these days it will make excellent reading, 
in his own language and in his own way. The substance of it all is that he 
was @ man with an idea, and as happens in such cases the idea took possession 
of the man. 

When Mr. Wilson, in the months between the presidential election 
and his inauguration as President, was considering the formation of his 
Cabinet, he requested an interview with Mr. Bryan. Mr. Bryan accepted 
the invitation, and ultimately the offer of the Department of State was made 
to him by Mr. Wilson. His own preference was the Treasury Department. 

However, as Mr. Bryan was a man who stood upon his own two legs 
and who was entirely responsible for his political career, not being helped 
by influential friends to positions which he occupied, but conquering them 
by his own indomitable energy and perseverance, he made a condition upon - 
the acceptance of President Wilson’s offer that Mr. Wilson, as President of 
the United States, should allow him to negotiate a series of treaties in 
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accordance with the draft that he produced. It was a typewritten draft of 
the so-called treaties for the advancement of peace. Upon Mr. Wilson’s 
reading the draft and stating that he would have no objection, Mr. Bryan 
replied that that was not enough, that he would ask of Mr. Wilson not 
merely the promise to bring them into discussion, but that Mr. Wilson would 
make them an integral part of his foreign policy. Upon receiving an 
answer in the affirmative, Mr. Bryan consented to accept the Secretaryship 
of State. 

In the interview at 2 Jackson Place with which Mr. Bryan honored us 
he stated, what we all know, that for many years he had been interested 
in labor troubles, and had found in his experience that the great difficulty 
was in ascertaining the facts, and that if the facts were ascertained they 
would very often decide the question. He was of the opinion that if the 
nations would agree to a procedure by which some body should find the 
facts in dispute without insisting upon the acceptance of a solution, the 
difficulties would settle themselves if the parties did not strike, if they did 
not otherwise produce irritation and if, by a mistake on one side or the other, 
they did not prejudice the case. 

He explained the whole matter to me in detail, and I said to him, 
“Well, Mr. Bryan, you have excellent authority for your proposition in the 
Commission of Inquiry of The Hague,” to which he replied, ‘‘What did 
you say? I did not exactly catch the importance of that observation.” 
Whereupon I showed him the text of The Hague Conference of 1899, to 
which he replied that doubtless he should have known about it but that he 
was not familiar with that institution. 

I do not mention this in order to show that Mr. Bryan was ignorant of 
this or that. I have mentioned it to show that Mr. Bryan’s theory of settle- 
ment grew out of the practical facts of his daily life, and that having this 
idea, he was willing to subordinate personal ambition and to make his 
political fortunes depend upon the acceptance and the realization of that 
idea. His treaties were approved. Simple-minded man that he was, he 
did not have the sense of the dignity of his position, of which most of his 
predecessors were possessed. Instead of sitting in the State Department 
and requesting Senators to wait upon him and listen to the words of wisdom 
that trickled from his lips, he waited upon the Committee on Foreign 
Relations in the Senate, he laid before its members his different projects, 
he asked them if they would accept treaties of this kind if he were able to 
negotiate them. ‘Upon their replying in the affirmative he negotiated some 
thirty, every one of which was approved in advance or, I should say, ad- 
vised to in advance, because the action of the Senate is twofold, to advise 
and consent. Some were immediately consented to when they were 
submitted in their negotiated form. 

Now I observe that the ladies and gentlemen here present like the 
concrete case. They are anxious to know what use has been made of a 
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treaty, whether it be of conciliation or of arbitration. Therefore, shall 
state a matter hitherto confidential that came to me in an official capacity. 
Mr. Bryan’s treaties for the advancement of peace had been brushed aside 
as the emanations of a dreamer and of an unbalanced mind. 

One result of Mr. Bryan’s treaties was perhaps the preservation of 
peace between the two great branches of the English-speaking world during 
the late war. At one time Mr. Wilson, President of the United States, was 
much worried over the fact that Great Britain could not be brought to per- 
form its neutral duties toward the United States, and he directed Mr. 
Lansing, then Secretary of State, to lay a request before the Neutrality 
Board, of which I had the honor to be Chairman, requesting of each of the 
members an individual opinion as to what action should be taken against 
Great Britain in order to compel that country to perform its international 
duties in the matter of neutrality in its relations with the United States. 
The naval members of the committee were able to agree upon the reply 
which they were willing to make and presented a joint recommendation, 
although the President regarded the matter of such importance that he 
wished an individual opinion from each member. I was obliged to leave 
Washington before the request was received, to attend a meeting of the 
Executive Committee of the Carnegie Endowment at New York. Upon 
my return the next morning I found the request and also the reply of the 
Naval Members. Asked if I would join in their report, I said that I was 
unable to do so because of the fact that the Government of the United 
States was a party with Great Britain to Secretary Bryan’s treaty for 
the advancement of peace, and therefore it could not resort to any act of 
force, much less war, because of the treaty with Great Britain, requiring, 
upon the failure to obtain a settlement of an outstanding dispute, its sub- 
mission to a commission of inquiry for investigation and report, a year 
being allowed the commission within which to formulate its report. That 
was the last heard of the request of the President of the United States as 
to what means should be taken to compel Great Britain to comply with 
its neutral duties. 

Think of it. Think what a tragedy it might have been if in a moment 
of irritation an act of force should have been committed against the United 
Kingdom of Great Britain and Ireland and the Dominions beyond the Seas. 
A man, looked upon as a dreamer and despised by people of the intelligensia 
of our country, was nevertheless able, through realization of an idea born 
of an experience in practical life, to prevent by the mere suggestion of the 
existence of his treaty for the advancement of peace, what might have been 
one of the most unspeakable calamities of this modern world. 

I have a great admiration for Mr. Bryan. I am glad to confess it in 
public. 

Mr. Fenwick stated a moment ago that more progress had been made 
since the war than in many years preceding it, which encourages me to 
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relate another incident before adjournment which is calculated to explain 
why it is that greater progress has been made since the World War than 
ever before it. 

At the second Hague Peace Conference I recall the anxiety with which 
the members of that body dedicated to peace regretted that there was to 
be no appreciable time between an ultimatum and the outbreak of hos- 
tilities—no time within which to endeavor to settle the dispute before the 
resort to arms. They proposed forty-eight hours. They proposed twenty- 
four hours. But no delay was acceptable to the great powers of that con- 
ference, which were armed to the teeth and prepared for a trial of strength. 
What that conference of forty-four nations had been unable to do that 
simple-minded man, Mr. Bryan, taking account of the experience which he 
had had in the everyday activities of a busy and useful life, proposed to 
the Senate of the United States, that treaties should be negotiated in which 
the contracting parties should, in cases of controversies which diplomacy 
had failed to adjust, bind themselves not to resort to an act of hostility, 
much less to resort to war, during the period of a year! 

Yet upon Secretary Bryan’s request, speaking in behalf of the United 
States, the great powers of the world listened, accepted his proposal, and 
thus made possible all these international agreements, commissions of con- 
ciliation and instrumentalities dependent for their successful operation on 
a period of time within which the powers have bound themselves not to 
resort to the arbitrament of force. If a resort to war be renounced for one 
year, it may be for two years, five years, ten years, a hundred years, or any 
indefinite or unlimited period of years. Thus it is that Secretary Bryan’s 
despised treaties for the advancement of peace have made the Pact of 
Paris possible for the renunciation of war as a means of national policy and 
they render highly probable a future pact for the renunciation of war as a 
means of international policy. 

Ladies and gentlemen, Mr. Bryan’s name is one to be mentioned with 
reverence and respect by those who profess the creed that human beings 
should not be sacrificed to the whim and fancy of the intelligensia of this 
or any other country who happen for the moment to hold high positions 
of trust and responsibility. 

I have thought that perhaps this would be the best reply that I could 
make to the question which Mr. Coudert has propounded, and I would like 
to end these random remarks with a legend of which I am very fond, the 
Great Stone Face by Nathaniel Hawthorne. 

Once upon a time there was a little village in New England in which 
there was a belief that some day a very great man of the world would 
appear before them, and that when he appeared his face would be like the 
stone face which they saw off in the distance on the mountain. And one 
by one the great of the world appeared, the statesman, the preacher, the 
soldiers of the great of all kinds. Upon the appearance of each the good 





175 


people would say, “This is the great man, for whom we have waited,” but 
when they turned away from him and looked at the gentle features and the 
quiet repose of the stone face, they said, ‘‘ No, it is not he.” 

Years and years afterwards, one day, a modest villager who had 
grown up among them was speaking to them of the higher things of life, 
and of their duty to follow the spiritual dictates of their conscience. As 
they looked upon him they raised their hands and they cried, “‘Lo, this is 
indeed the great stone face.”” It was. 

Ladies and gentlemen, I venture to predict, notwithstanding the 
frequent disrespect and lack of appreciation for Mr. Bryan, that he, of all 
the peace-makers, is the one who has contributed most to the peaceful 
settlement of international disputes by holding the hands of war, by staying 
the sword until such time as nations can resort to the forum of reason in 
which there is neither great nor small, powerful nor weak, but nations com- 
posed of human beings who merit a better fate than that of food for powder 
and shell to satisfy the ambitions of the worldly great. 

Mr. Coupsert. Before we adjourn, Mr. Chairman, may I pat myself 
on the back as being a prophet? I did not know what you were about to 
speak of. I happened to be legal adviser of the British Government at the 
time that you referred to, when it looked as though the very great moral and 
physical power of the United States might be aligned against the Allies, 
and when the treaty of inquiry, of which you speak, came and brushed 
away that horrible spectre which might otherwise have become a reality. I 
think we all owe you a debt of gratitude for having told us of that situation. 

Chairman Scorr. Ladies and gentlemen, if there be no further desire 
to continue the discussion from the floor or from the platform or from your 
seats the meeting will now stand adjourned. 

(Whereupon an adjournment was taken until 8:30 o’clock p.m.) 





SEVENTH SESSION 
Friday, April 26, 1929, at 8:30 o’clock p.m. 


The President, Hon. CuarLtes Evans Hucues, took the chair. 

President Hucnes. The subject this evening is the Limitation of the 
Treaty-Making Power of the United States in matters coming within the 
jurisdiction of the States. The subject will be presented by Mr. Charles 
Henry Butler. 

Mr. Cuarues Henry Butier. May it please the Court and ladies and 
gentlemen of the Association. This reminds me—and I think you will re- 
member it, Mr. Chairman,—about twenty years ago— 

President Hucues. I do not remember as far back as that. 

Mr. Butter. About twenty years ago at a dinner at my 1535 Eye 
Street someone spoke of what was known as the “color line of the Supreme 
Court.” At that time I was an humble officer of the great tribunal of which 
our President was then a member. So I said that the color line was when 
Justices Brown and Gray and White sat in a row, but now that only Justice 
White was left, there was no color line and the court is colorless. “But no,” 
said a very charming and brilliant lady, ‘from now on the court will be all 
Hughes.” I think the Justice will remember that episode. 

And perhaps at this particular moment as we think of another court 
that our President is to grace we can feel that as to us that court will be all 
Hughes. 

If the request to open this debate is an intimation that I am able to 
answer the questions that are involved, I shall have to answer as the darky 
did who, being asked if he could change a fifty dollar bill, said, “‘No, not dis 
evening, sah, but I sure do thank you for de compliment.” But even if I 
could change that fifty dollar bill I do not think I could do it within the time 
limit rule which is printed on the program and to which, as being the ac- 
credited author thereof, I suppose I should yield the same obedience and 
loyalty, as members of our rival debating society on Capitol Hill are sup- 
posed to yield to that very recently enacted and popular piece of legislation 
known as the Jones Act. 

And as I shall endeavor not to vote for a rule and then disobey it, we can 
only touch on the high spots, and only a few of those, in the next twenty 
minutes during which you have been sentenced to listen to my remarks on 
this subject, a punishment which, I am sure, will be ameliorated by the 
pleasures of anticipation, as well as of realization, of the more intellectual 
and interesting addresses of those who will follow me, for I feel sure that be- 
fore we get through somebody will find something to find fault with and 
demonstrate how much more he knows and how much better he can 
express it. 
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This century-and-a-half-old discussion—and it is only in its infancy— 
has developed two opposing schools of thought. One espousing the widest 
range within which the Federal Government can exercise the treaty-making 
power as to all matters, Federal and State, and the other insisting on much 
narrower limits especially in regard to those matters that are otherwise 
within the exclusive jurisdiction of the States. 

The leaders of the wide range school, some of whose utterances on the 
subject will be alluded to, include such legal luminaries as Chief Justice 
Marshall, Justices Story, James Wilson, Iredell, Miller, Chancellor Kent, 
and Professors Pomeroy and Cooley; while in the opposition we find John 
C. Calhoun, John Randolph Tucker and his son, my friend, Harry St. George 
Tucker, who has written a book to sustain his father’s views, and the late 
Senator Isador Rayner, who so ably represented the State of Maryland, and 
once did me the honor to refer on the floor of the Senate to that youthful 
legal literary escapade of mine which I imagine the program committee will 
put forward as a plea in extenuation for requiring you to listen to me this 
evening. 

Being asked during one of his brilliant oratorical outbursts on this 
subject if he had seen Butler’s “‘Treaty-Making Power” the Senator re- 
plied, “‘ Yes, I have read it from cover to cover. It is the ablest and most 
interesting book ever written on the subject, and it is absolutely wrong from 
beginning to end.” 

The Senator told me this story himself and, in thanking him for the 
compliment which he said his words were intended to convey, I told him it 
was certainly a higher compliment than that of my other friend who asked 
me if I knew anything about treaties, and on my venturing to remark that I 
had written a two-volume work on the subject replied, ‘‘Oh yes, I have read 
your book.” 

A critical examination of the genesis, development, enunciation, adop- 
tion, construction, and application in their historical and legal aspects, of 
the various provisions of the Constitution by which the States renounced 
the treaty-making power for themselves and delegated it to the Federal Gov- 
ernment, and especially of Article VI which makes treaties the supreme law 
of the land, in my opinion, necessarily leads to the conclusion that there are 
no limitations on the treaty-making power of the United States as to matters 
otherwise within the exclusive jurisdiction of the States, and which result 
from the sovereign jurisdiction of the States over such matters. For the 
1400 pages of details of this examination you can read, as Senator Rayner 
did, that best seller of its day, ‘‘The Treaty-Making Power of the United 
States,” by your humble servant, and which is obtainable at all book stands. 

In making this broad statement—.e., the one as to treaty-making 
power, which I know will be challenged—and hope it will so as to make the 
debate all the livelier—I do not mean to say there are no limitations what- 
ever on the treaty-making power of the United States; but I do mean to say 
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that such limitations as may exist are those which exist as to every sover- 
eignty or which are imposed by provisions of the Constitution itself, some of 
which necessarily affect matters within the jurisdiction of the several States, 
or, as was said in the Mormon Church case (136 U. 8.1), by those funda- 
mental principles on which this Government is based. 

For instance, it may well be doubted if the United States can by treaty 
with a foreign power change the equal representation of the States in the 
Senate or require the States to enforce ex post facto laws, or force upon them a 
form of government different from that guaranteed by the Constitution. 
Limitations of this nature, however, result from prohibitions and obligations 
contained in the Constitution itself and not by reason of the superior or con- 
flicting sovereignty of the States, and are the result of the general rule that 
powers exercised by a government are for the purpose of maintaining and not 
destroying national life. 

Speaking of so-called sovereignty of the States—the words, so-called, 
are used advisedly and only in connection with treaties, because, as to rela- 
tions with foreign countries, the States expressly delegated their sovereignty 
to the Central Government—and sovereignty cannot be simultaneously re- 
linquished and retained, Mr. Rufus King in the Constitutional Convention 
said that “the States were not sovereign in the sense contended by some. 
They did not possess the peculiar features of sovereignty so far as treaties 
were concerned. If they were sovereign, they were deaf and dumb sover- 
eigns. They were dumb because they could not speak to a foreign sovereign 
and deaf because they could not listen to one.” And, see Story’s Com- 
mentaries (5th ed.) to effect that the States before the adoption of the 
Constitution parted with the power to make treaties with foreign govern- 
ments. 

Treaty regulation, however, of matters otherwise within the exclusive 
jurisdiction of the States has not been lost, because so far as the States are 
concerned, the Federal Government necessarily and properly acts as the 
duly appointed with unlimited and irrevocable powers treaty-making agent 
of each and every State in its individual capacity, as well as its Federal re- 
lationship. 

This conclusion necessarily follows from my original broad statement; 
because, if the Federal Government cannot act for the States in regard to 
their relations with foreign powers there is no way in which their respective 
interests can be safeguarded. That is so in regard to all diplomatic mat- 
ters. 

When the Italian Government protested against the Mafia murders, the 
Secretary of State told the Marquis Imperiali that the United States was not 
responsible for what was done in, and by a State; whereupon His Excellency 
suggested that he would take the matter up with Governor Nichols of Louisi- 
ana. ‘Oh, no you can’t do that, Washington at once advised him.” So, 
as Washington would not talk to him, and he could not talk to Louisiana, the 
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Marquis deserted Washington for eighteen months until, as a matter of 
grace, the affair was settled by the United States presenting the families of 
the Italian victims with $125,000, but entirely as a matter of grace and not 
as payment of an obligation. 

Let us see what would happen if the power of the Federal i ceasiaae 
was not as extensive as claimed. In the absence of the power of the Federal 
Government to stipulate by treaty with Denmark that citizens of the one 
country should not pay any higher estate taxes than the citizens of the other, 
Mr. Justice Stone could not have delivered his able opinion on Feb- 
ruary 18, 1929 in the case of Nielson v. Johnson, holding that the equal 
tax provision in the Danish treaty was, as to a Dane, superior to the 
law of South Dakota imposing higher estate taxes on aliens than on citizens 
of that State. By the same token citizens not only of the Dakotas but of 
every State of the Union inheriting property in Denmark are protected from 
a similar imposition by that country, an immunity not obtainable for their 
citizens by the several States themselves, but only through the exercise on 
their behalf and as their agent of the Federal Government under the treaty- 
making power so wisely delegated to it. 

Even so, the right of citizens of the several States to inherit land in 
foreign countries is protected in those countries with which the United States 
has made treaties reciprocally allowing their citizens to inherit lands in the 
United States, and as Chief Justice Marshall announced in Chirac v. Chirac 
(2 Wh. 259), while the law of Maryland excluding aliens from inheriting lands 
within the State was an expression of State policy, as to French citizens the 
treaty with France had changed all that and was superior to the law of the 
State. 

Speaking of Chief Justice Marshall, it is interesting to note that his first 
and only appearance as an advocate before the tribunal over which he was 
afterwards to preside as Chief Justice was an unsuccessful effort in 1796 to 
persuade it to affirm the decree of the Virginia Courts that a law of that 
State in regard to payment of debts owed to British subjects was superior to 
the provision in the treaty with Great Britain to the effect that neither 
country would permit any impediment in the collection of debts owed by 
citizens of one country to citizens of the other. 

The opinions delivered in this case (Ware v. Hylton, 3 Dall. 199) contain 
practically all the law and the prophets on the subject, and are entitled to 
unusual weight as Justice Wilson had been a member of the Federal Consti- 
tutional Convention and Justice Iredell (who dissented only because it was a 
treaty of the Confederation and not of the United States and otherwise 
agreed with the Court) had been a member of the State Convention of North 
Carolina adopting the Federal Constitution. 

Only recently the Supreme Court of the United States has sustained 
Federal legislation in regard to protection of migratory birds because based 
on provisions in a treaty between the United States and Great Britain and 
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Canada, although the same legislation had been declared by the courts prior 
to the execution of that treaty as being unconstitutional because relating to 
a subject wholly under the exclusive jurisdiction of the States. (See Holland 
v. Urininio, 250 U. 8.) 

This reminds me that an opinion delivered thirty years ago to the Anglo- 
American Commission of 1898, and which was really the genesis of ‘“‘The 
Treaty-Making Power of the United States, in regard to analogous protec- 
tion of the fisheries in the Great Lakes was rather prophetic. It expressed 
the view that as the waters of the Great Lakes, and the big, as well as the 
little, fishes therein were the property and under the jurisdiction, of the sev- 
eral States within whose boundaries they were situated, the Federal Gov- 
ernment could not legislate in regard thereto in the absence of treaty stipula- 
tions; “but and if, as St. Paul used to say, such treaty stipulations were 
made they would be sufficient to sustain legislation making them effective 
so as to enable the United States to carry out treaty obligations made on be- 
half of itself and the several States with foreign powers which was one of the 
chief bases for establishing and maintaining the Union. 

As to treaty stipulations between the United States and foreign coun- 
tries constituting a basis for Federal legislation in regard to matters otherwise 
beyond the control of the Central Government, let me say no one goes fur- 
ther than Professor Pomeroy, who declares that it might open a wide field 
for Federal regulation of matters otherwise within the exclusive jurisdiction 
of the States. ; 

In fact, I think Professor Pomeroy goes even further than I do, but 
quaere whether either of us would go so far as to say that in case the Eight- 
eenth Amendment were repealed the Executive and Senate Drys (who are 
said to constitute two-thirds of those present and voting) could enter into 
treaty provisions with one or more foreign powers embodying the principles 
of that amendment and thus enable Congress to reénact the Volstead and 
Jones Acts in order to make those provisions effective. 

During the anti-Chinese agitation numerous police regulations were 
adopted by the Pacific Coast States and municipalities aimed at what were 
then considered undesirable aliens. Some of these enactments were struck 
down by the courts as being in conflict with the equal protection provision of 
the Fourteenth Amendment, but others were held to be inoperative so far as 
Chinese subjects were concerned, because violative of treaty stipulations. 
In the Oregon Labor Case Law Case, Judge Deady said (5 Sawyer 570): “The 
treaty furnishes the law and with that treaty no State or municipal corpora- 
tion thereof can interfere.’’ 

In the recent anti-Japanese land tenure cases the State laws were sus- 
tained, not as being superior to the treaty with Japan but as not being in con- 
flict therewith, Justice Butler expressly saying (Porterfield v. Webb, 263 
U. S. 225) that each State in the absence of any treaty provision conferring the 
right may enact laws prohibiting aliens from owning land within its borders, 
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and for Justice Butler’s views as to supremacy of treaties over State laws, see 
the Washington Pawnbrokers’ Case, 265 U. 8. 332-341. 

Mr. Justice Swayne, who at Circuit expressed some doubt as to the 
extent of the treaty-making power of the Federal Government, seems to 
have bravely overcome them when he said, in Hauenstein v. Lynham, 100 
U. S. 483, “‘A treaty cannot be the supreme law of the land—that is, of all 
the United States; if any act of a State legislature can stand in its way. 
This is the declared will of the people.” 

Thus we have seen that the final authority—for that court has the last 
word of decision—has judicially sustained the views of the wide range school 
in regard to matters that are peculiarly sacred as being under State jurisdic- 
tion. Tenure of lands within the States and inheritance thereof, taxation, 
existence and collection of debts, licenses, police regulations, protection of 
game, etc. How much further can the power go? 

No provision in any treaty has ever been declared void, and the Su- 
preme Court has declared that if it does have power to do so it will never 
exercise it except in a very clear case indeed, and that case never seems to 
have arisen during the hundred and thirty-three years since that expression 
was used in Ware v. Hylton, and see Justice Holmes’ opinion in the Hudson 
Valley Water Case (209 U.S. 349) in which he says that all the courts can 
do in fixing constitutional limitations is to place boundary stones, but plac- 
ing one at a point up to which it says the power does reach, does not neces- 
sarily indicate how much farther that power can go. In no case, as yet re- 
ported, has any court held that the treaty-making power has been exceeded. 

There are some historical instances in regard to other matters which 
were discussed but which did not reach the courts. During the adjustment 
of the North Eastern boundary the question arose whether the United 
States could cede to Great Britain any part of the State of Maine. That’s 
where the McIntosh apples grow. True it is that the Secretary of State 
expressed the view that it might not do so without the consent of the State. 
In regard to which, as cited in his work on International Law by our la- 
mented Vice-President, Professor Woolsey, Chancellor Kent said, ‘“‘The 
better opinion would seem to be that such a power of cession does reside ex- 
clusively in the treaty-making power of the United States under the Consti- 
tution, although a sound discretion would forbid the exercise of it without the 
consent of the interested State.’ Justice Field, however, in an obiter re- 
mark, doubts the authority of the Federal Government. 

While I may not go as far as Professor Pomeroy in his plan of regulating 
State affairs by virtue of treaty provisions, I would go a little bit farther than 
Chancellor Kent in regard to cession of State territory by making his last 
few words read ‘“‘without obtaining, or endeavoring to obtain, the consent of 
the interested state,” and I respectfully take issue with Mr. Justice Field’s 
obiter dictum. Suppose, for instance, the settlement of a boundary dispute, 
threatening war if not diplomatically adjusted, depended on the cession of 
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certain territory which the Federal Government considered proper, but the in- 
terested State refused to make, or attempted to prevent. The State itself 
has no power to negotiate with the foreign owner or to cede to it the territory 
in dispute. Must the whole body become involved in war because one of its 
members refuses to function or allow the Central Government to do so not 
only for its own sake but for the sake of the entire Union? As to this, see 
St. Paul on the relation of the one body and its several members and what 
happens when they do not function harmoniously (1 Cor. 12). 

Before ending the opening, and leaving this interesting and far-reaching 
subject to general and more interesting discussion, let me express my appre- 
ciation of your patience and my regret not to have more widely covered the 
subject or even to have been able to refer to some very interesting suggestions 
made by my friend, Professor Wigmore, in regard to regulation of matters 
within the jurisdiction of the States by persuading Congress to allow the 
States to make compacts or treaties with foreign powers in regard to matters 
within their respective jurisdictions. Whether that process would in any 
way ameliorate any conditions I do not know, but I have an idea that it 
would open the doors, and that the confusing results that might ensue if 
Congress should allow each State to make treaties with each and every 
foreign power in regard to the various matters within their respective juris- 
dictions might make us think how very peaceful was the period followed by 
the opening of the Box of Pandora compared with forty-eight different com- 
pacts with half a hundred foreign powers. 

But even as St. Paul said in his great but brief (evidently they put a 
time limit on him also after the disastrous effects of his long preaching at 
Troas) sermon on “ Faith’”—‘‘ What shall I say more? For the time would 
fail me” to tell all the other instances in which the treaty-making power of 
the United States has not only been exercised, but sustained, in regard to 
matters otherwise wholly within State jurisdiction. It, therefore, behooves 
me to bring these few desultory and inadequate remarks to an end before our 
Honored President feels constrained to obey that other rule (which I also . 
voted for) and introduce the next speaker. 

So let me once more call your attention to that clause of Article VI of 
the Constitution which makes that instrument, the laws of Congress, and 
treaties made under the authority of the United States, the supreme law of 
the land and binding on all the judges—and probably had the framers had 
as much foresight as they had hindsight in regard to the effect of treaty obli- 
gations they would have also made them binding on all the professors in all 
the law schools and all the members of all the learned institutions, anything 
in the constitution and laws of any State to the contrary notwithstanding. 

And I can think of no more impressive way of closing these remarks than 
by citing, as I did nearly thirty years ago in closing the ‘‘ Treaty-Making 
Power,” the words of that illustrious commentator on the Constitution, Mr. 
Justice Story, ‘“‘Had the framers of the Constitution done nothing more than 
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to securely vest the treaty-making power in the Central Government they 
would have been entitled to immortality and to unending gratitude of the 
American people.” 

President HucHEes. Now I am quite sure, after this refreshing breeze 
that has blown through our hall, you are ready to take part in the discussion, 
but in order that this discussion may be appropriately pointed, it will be be- 
gun by Mr. Kingsbury. 

Mr. Howarp T. Kinessury. Mr. President and members of the Amer- 
ican Society of International Law, and Mr. Justice of the World Court of In- 
ternational Justice, following one who has written the most authoritative 
existing text book on the subject, one who has dealt with its recent develop- 
ment and present status with so light a hand, but so sure a touch, as Mr. 
Butler, it is very difficult indeed to add anything to the discussion of this 
matter. Merely to concur is obviously superfluous, and to dissent is prob- 
ably erroneous. So one is left with only the opportunity to add a few ob- 
servations on minor aspects of the topic which he did not have time, in the 
stern limits of this Society’s rules, to touch upon in his discussion. 

That this question is one of active contemporaneous interest seemed 
quite evident at the session of this Society on Thursday morning last, when 
the subject of codification of private international law was discussed at some 
length, and when over and over again it was suggested that such codifica- 
tion might in some way interfere, through the exercise of the treaty-making 
power, with the reserved rights of the States. It is difficult sometimes to 
determine just what those reserved rights are, or whether there are any, but 
that, of course, is not within our province to discuss. 

The question seems to me to have more academic and theoretical interest 
than actual practical importance, because it is hardly conceivable that any 
treaty will ever be negotiated by the executive and ratified by the Senate 
which will actually and seriously impair any of the material reserved rights 
within the exclusive jurisdiction of the States. 

We have seen in the proceedings concerning the ratification and result- 
ing in the rejection of the Covenant of the League of Nations, we have seen 
even more recently in the proceedings which have thus far deferred the ad- 
hesion of the United States to the World Court, how the mere suspicion that 
a treaty may in some way have in it the germs of a possible conflict between 
its provisions and either the constitutional procedure or the sovereign prerog- 
atives of the United States, will lead to active opposition to that treaty, and I 
feel quite sure that if any treaty should be negotiated which would really 
seriously overlap what are popularly regarded as the reserved rights within 
the exclusive jurisdiction of the States, there will be even more active opposi- 
tion to it, and the question would therefore be one of politics to be determined 
in legislative halls and not one of law to be determined by judicial tribunals 
or even to be discussed by learned societies. 

As Mr. Butler said, there seems to be no decision of any high court in 
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this or any other country in which any provision of a treaty has ever been 
held void because it conflicted with the Constitution or with the reserved 
rights of any of the States. The only case I know of in which the question 
was seriously raised by a State official is the case referred to by Mr. Butler, 
the Migratory Bird Case, in which that question was elaborately argued and 
very wisely discussed in the court’s opinion. 

Mr. Coudert was of counsel in that case, and he may be able to give us 
some more interesting observations about it in the open discussion. 

In that case Mr. Justice Holmes, who seems to be quoted so often in our 
discussions here, laid down the rule that a treaty within the treaty-making 
power is supreme, and that this depends on whether it does or does not con- 
travene any prohibitory words to be actually found in the Constitution, and 
not merely to be “discovered by some invisible radiation of the general 
terms of the Tenth Amendment,” and he also pointed out, as Mr. Butler has 
observed, that acts of Congress following and in execution of the treaty would 
be valid where they would not be valid if there were no treaty to support 
them. 

On the other hand, there is a natural tendency in the courts to construe 
treaties in such a way as to overlap as little as possible upon the subject mat- 
ter that is within the exclusive jurisdictions of the States. There is a very 
interesting illustration of that in one case to which I shall briefly refer, that of 
Rolla v. Thompson (223 U.S. 317). That involved a treaty with Italy which 
gave to the Italian Consul the right to intervene in the probate of a will or 
the administration of the estate of an Italian subject dying within the United 
States. Several State courts had held that that gave the Italian Consul a 
right to administer the estate without regard to the provisions of the State 
statutes giving certain relatives or the public administrator such a right. 
But the Supreme Court in a case which went up from California on writ of 
error, held that this right was merely a right to intervene and be heard, to 
appear in the proceeding, and to take such steps as he deemed proper in 
protection of the rights of his nationals that might be involved, but that it 
did not override the State statutes as to the persons in whom the actual 
administration of the estate should be vested. 

I think in like manner treaties dealing in general terms with private 
rights will probably continue to be so construed as to limit them, so far as 
possible, within the Federal sphere and not to trespass upon the State sphere. 

Now in considering what is properly within the treaty-making power, 
there are certain distinctions that will readily occur. For example, nothing 
is naturally more appropriate for treaty negotiation and disposition than the 
settlement of a disputed boundary. It does not necessarily involve a ques- 
tion of cession of territory. 

Let us take the northeast boundary of the United States, to which Mr. 
Butler referred. Suppose a question arises as to the actual physical loca- 
tion of one of the landmarks by which that boundary line is plotted. In the 
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course of many years such an uncertainty might well arise. Now, in case 
such a dispute should become acute, the natural course would be to have 
something in the nature of a fact-finding commission which would report to 
the high contracting parties by whom the original boundary was settled, and 
upon those facts to enter into a new treaty or convention further determining 
the boundary and removing the uncertainty. ' 

The result of that treaty might be to take out of the State of Maine 
certain territory over which it claimed and had exercised jurisdiction, but I 
do not think that anyone would seriously question that such a treaty as that 
would be wholly within the Federal power. On the other hand, if it should 
be proposed in order to preserve racial homogeneity that the United States 
should cede to the Republic of Liberia an area of some ten square blocks in 
Harlem, New York, I think it would be equally clear that that would not be 
within the treaty-making power. 

To take another illustration, suppose it should be suggested that the 
State of Texas should be ceded to Mexico. I believe Texas was once a part 
of Mexico, was then an independent republic, and then came into the Union 
of the States. What would be the result? Suppose the United States 
should do such a thing and withdraw its Federal power. Would Texas be 
left again as an independent republic to fight against Mexico, or would the 
United States undertake to hand it over by force to Mexico? I think no one 
would contend that that could be the proper result of any such treaty. 

The fact that it is necessary to resort to such flights of the imagination 
in order to outline cases to illustrate these limits of the treaty-making power 
as affected by the State jurisdiction shows how far afield in the realm of 
theory this whole question is, how it deals rather with theory than actual 
facts, but, as we have seen in some of our former discussions, it is sometimes 
necessary to lay the ghost of a theory in order to deal intelligently and effi- 
ciently with the facts. 

President Hucues. The discussion will be continued by Mr. J. Whitla 
Stinson. 

Mr. J. Wuitta Stinson. The question is not a new one whether a 
treaty made by the general government under the authority of the United 
States may validly abridge powers and rights otherwise reserved to the 
States or the people by the Constitution. The question is a persistently re- 
current one, by no means academic; and one answered with great difficulty. 
It goes necessarily to the meaning of the words “the authority of the United 
States,” and at once to the very nature of the amending power under the 
Constitution. It reaches to the question of the existence in the general 
government of a power through treaty to impair, if not subvert the funda- 
mental principle of the perfect equality of the States under the Constitution, 
postulated on the law of nations, and guaranteed by the Constitution to the 
extent at least that no State can be deprived without its consent of its equal 
representation in the Senate. 
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These several issues require very especial consideration; if it is to be 
admitted that the treaty-making power has the great latitude which some 
contend for it. 

I do not believe that this power can be deduced under the Constitution 
from the pressure of any supposed general welfare. I do not believe that it 
can be defined with respect to any interest in the whole people as to the sub- 
ject matter of the treaty power. I do submit, however, that if this power 
exists whereby a treaty may authoritatively amend the Constitution, it is 
by reason of a very definite trend in decisions of the Supreme Court of the 
United States during the past ten or twenty years. I submit that if the 
Supreme Court has been correct in its definition of the amending power 
under the Constitution in the national prohibition cases and in other de- 
cisions contemporaneous therewith, then, the Supreme Court was correct in 
its decision in the Migratory Bird Case, Missouri v. Holland; but if the Su- 
preme Court was incorrect in the first instance, it is equally incorrect in the 
second, and this great authority claimed for the general government does not 
exist. Present views as to the nature of the amending power under the 
Constitution are threatening the stability of our republican institutions. 
They are threatening the compact of all the people and all the States under 
the Constitution. They point directly to an authority in the general gov- 
ernment in so far as its treaty acts are articulate of the sovereignty of the 
whole people, which threatens all powers reserved to the States or the people 
thereof; as well as the superintending judicial power of the nation entrusted 
with the maintenance and preservation of these private rights of state sov- 
ereignty. 

The words of description to be found in the Constitution touching the 
authority under which treaties are to be made, and their obligation, afford 
us little aid in defining it. Recapitulating very briefly: by Article II, sec- 
tion 2, the treaty-making power is conferred on the general government: by 
Article I, section 10, it is prohibited to the States; this prohibition is as to a 
political power, a right of sovereignty, which prior to the Constitution did 
not act on individuals; it was not legislative in character: by Article III, 
section 2, it is declared that the judicial power shall extend to all cases, in 
law and equity, arising under this Constitution, the laws of the United 
States, and treaties made, or which shall be made under their authority: by 
Article VI, second paragraph, the supremacy of treaties made or to be made, 
is defined; no distinction is made between the supremacy inter se of the 
Constitution, laws made in pursuance thereof, and treaties made or to be 
made; but all are equally binding on the constituent and legislative powers 
of the States; and thence on the States and the people thereof. It is appar- 
ent that a new effect was to ensue existing treaty obligations, and treaties 
to be made; they are to act no less on the people than the States; whereas 
under the Confederation they acted only on the separate sovereignty of the 
States. 
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Referring to the language of Article VI: 


This Constitution, and the laws of the United States which shall 
be made in pursuance thereof, and all treaties made, or which shall be 
made, under the authority of the United States, shall be the supreme 
law of the land. 


Marshall declared: 


This is the authoritative voice of the American people; and, if gen- 
tlemen please, of the American States. (Cohens v. Virginia, 6 Wheat. 
264-380-1.) 


The American States and the American people, in the conventions of 
their respective States, adopted the Constitution. The delegation of the 
treaty-making power under the Constitution, no less than the new force and 
effect attached by it to treaties, made or to be made, was consequent, then, 
upon the compact of all the States and all the people. If it be that treaties 
were to be made after the Constitution under the same authority as before 
it, the authority of the United States, or their authority; but that treaties 
were to be the contracts of the whole people, individually and collectively, 
as citizens of the United States, and that treaties, as such, were to bind the 
whole people and act directly upon them, then it results that the authority 
under which treaties are validly to be made is that of the States in their 
collective sovereign capacity, and that of the whole people. This is the 
same authority which established the Constitution. 

The question before us is whether there be limitation upon this joint 
authority in favor of rights and legislative powers reserved to the States. 
It cannot be said that the power of the general government, concerning 
treaties, is limited in its incidence or action on the rights of the whole people, 
except in so far as a treaty depends for its execution upon the legislative 
power and except as that power is to be deemed coextensive with the treaty- 
making power and of equal supremacy with it. To assume this, and that 
the treaty-making power may not transcend the express limitations upon 
the power of Congress, or in other words that treaties are made under the 
authority of the Constitution and laws made in pursuance thereof, appears 
to me to beg the whole question. If this greater authority concerning 
treaties exists at all, it is through the consent of the whole people and all the 
States, and it is independent of the legislative power of the general govern- 
ment, however such authority may require the concurring assent of Con- 
gress for the validity of treaties made under it. 

If change, then, in the nature and objects of powers otherwise reserved 
by the Constitution to the States may be assumed to follow the making of a 
treaty, the authoritative consent of the States therein must either be im- 
plied from the compact of Federal Union, or that consent is required to be 
given expressly, conformably to the Constitution, and by equal compact of 
all the States authorized by constituent powers thereof, and consented in by 
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Congress with appropriate formality. From this point of view, the aid of 
Congress would be essential to the validity, no less than the execution and 
enforcement of such a treaty; and, since the treaty, lacking the consent of the 
States, could be deemed only the contract of all the people, that is to say 
the contract of all citizens of the United States, in their sovereign capacity, 
individually and collectively, the treaty would be incompetent to amend or 
modify the Federal pact. The principle here involved is essentially one of 
contract and of the law of nations, certainly not abrogated by the Constitu- 
tion. It was emphatically stated by Marshall, Pinckney, and Gerry in a 
communication to Tallyrand in these words: 


It results from the nature of a contract which affects the rights 
of parties, but not of others; and from the admission of a general rule 
of action, binding independent of the contract which may be changed 
by consent, but is only changed in so far as the consent is actually given, 
that the treaty between two nations must leave to all others those rights 
which the law of nations acknowledges, and must leave each of the con- 
tracting parties subject to the operation of such rights. 


If, on the other hand, a treaty, purporting to act upon powers reserved 
to the States, the private rights of State sovereignty, can be made implicitly 
under their authority by the Constitution, and is made as well under the 
authority of the whole people, then, admittedly, the treaty-making power 
is coextensive with the amending power, if not greater; and it is to be con- 
cluded that the States have surrendered all volition as to the exercise of that 
power by the general government acting for the whole people. 

Now, if it be true, that the amending power is vested in the legislative 
will or in the volition merely of the people in three-fourths of the States, 
freed of any limitations imposed by the State Constitutions, and in the 
concurrence of two-thirds of both Houses of Congress; and, that the States 
of the people thereof have no voice as such in the making of amendments, 
but that the function of State legislatures or conventions in ratifying a 
proposed amendment to the Constitution, is a Federal function, a decisive 
expression of the will and approbation of all the people, a function derived 
from and having its source in the Constitution, transcending any limitations 
sought to be imposed upon it by the people of a State, then, a treaty, as the 
contract of all the citizens of the United States may well be the expression of 
their consent to change in the Constitution, and much more so if such treaty 
be executed or be required to be executed by act of Congress. The treaty 
may then restrain the amending power, or may repeal its effect. It would 
follow that the supremacy of treaties over the laws and constitutions of the 
States is complete as to the objects of the amending power, and that the 
power of the general government concerning treaties reaches to all powers 
and rights reserved to the States and subject to amendment. 

The opinion which seems to prevail at the present time that the amend- 
ing power is wholly a Federal function, and in reality an incident of United 
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States citizenship, is, however, incompatible with the plain language of the 
Constitution, whereby the people have obviously excluded themselves from 
any direct or immediate agency by reason of United States citizenship in the 
making of amendments to it. Then it cannot be correct that the people, by 
reason of such citizenship, have longer a power to contract through treaty 
made by the general government, as to the subject matter of a power not in 
them, but which they have expressly delegated to enumerated legislative 
bodies, the Congress of the United States, and the supreme legislative and 
constituent powers in the States, without reservation of any part of that 
power directly to themselves, except, it may be, as citizens of the several 
States. 

Again, if it be true that the treaty-making power can amend the Federal 
Constitution, on the theory that the amending power is in reality in the 
citizens of the United States; and since the treaty is their contract; it re- 
sults that the authority under which a treaty purporting so to act would be 
made is not the authority under which treaties were made prior to the Con- 
stitution, one acting wholly on the separate sovereignty of the States, or an 
authority which legislated through the Confederation for the States in their 
collective and sovereign capacities; nor is it the authority under which the 
States, concurring all the people, consented to the principles, established by 
the Constitution; but it is a power of first instance, some original right, found, 
or pretended to be found, and to have its source in the Constitution, coex- 
tensive with a constituent and dissolvent power in the whole people, un- 
fettered, not alone by limitations contained in the Constitutions of the sev- 
eral States, but unlimited by the Federal Constitution itself. 

The claim to the existence of such an authority in the general govern- 
ment is repugnant to the principle that the Constitution was not estabished 
for the government of the individual States in regard to powers reserved to 
them or to the people. It is incompatible with the principle that the Con- 
stitution is supreme over laws and treaties made or to be made. It is re- 
pelled by the principle that all legislative power delegated under the Con- 
stitution was vested in the Congress, the remainder residing in the State 
legislatures supreme in preéxisting powers when the Constitution was es- 
tablished in all cases where their action was not restrained by it. It is a 
claim which must be rejected, and the faculty must be denied to the general 
government to add to its powers by treaty or by compact. 

President Hucues. The subject is now open to discussion. 

Mr. Denys P. Myers. There is a limitation on the treaty-making 
power which has not been mentioned tonight, namely the Senate. Perhaps 
this does not fall exactly within the program, because tonight we have been 
discussing completed treaties, and the Senate is a limitation on the treaty- 
making power before the treaty really has come into its full existence. But 
it is a very interesting limitation, and the more interesting because it is con- 
stantly varying. 
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According to the Constitution the President makes treaties and the 
Senate advises and consents to them. It would seem that the extent of the 
treaty-making power depends upon the relationship or disposition existing 
between the Executive and the Senate. I have in mind a specific instance, 
namely, the treaty with Germany of August 25, 1921. That is a very 
curious treaty, of which even the Department of State did not at first know 
the name. 

When it was first issued in the Treaty Series it was called a ‘‘treaty of 
peace.” That edition was succeeded by one in which it was called a “treaty 
restoring friendly relations.” Then a second edition under that title was 
issued to which there were annexed portions of the Treaty of Versailles. 
The character and form of this treaty was determined by the relationship be- 
tween the Executive and the Senate. 

The treaty on the halibut fisheries in the North Pacific Ocean, of March 
2, 1923, represented the first instance in which a representative of the 
Canadian Government signed a treaty in his own right with the United 
States. It was immediately received by the Senate Committee on Foreign 
Relations, where it was understood that there was going to be considerable 
opposition to the treaty. The members of the Committee did not know 
what was the objection, so they reported it out to the floor of the Senate, 
where a western Senator offered a reservation to the effect that the treaty 
should not accord any rights to the nationals of Great Britain. 

Senator Lodge, anticipating real opposition, promptly accepted the 
reservation. The treaty was passed by the Senate with that reservation, 
which absolutely destroyed the very purpose of the treaty, the Canadian 
intention being to make a treaty independently of London. As a conse- 
quence, the Canadian Prime Minister, Mr. McKenzie King, explained 
the real Canadian purpose to Senator Lodge at the Harvard Commencement 
in June. That was the first time Senator Lodge was brought to understand 
what the real purpose of the treaty was. The treaty was returned to the 
Senate the following session and over a year later it was finally passed by the 
Senate without any reservation. A year after its signing and the original 
Senate action the treaty was found to be held up because a Canadian law 
gave English citizens Canadian fishing rights, but finally the Senate became 
convinced that that law gave Britons no advantages under the treaty and 
so it was finally advised and consented to in May, 1924. 

Now my point in mentioning all this is to show that the Senate, while I 
suppose it acted in perfect good faith, did not, for one reason or another, 
have the requisite information. There is this constant conflict between the 
Executive and Senatorial ignorance in the case of treaties which interferes 
with foreign relations. 

Another point in connection with the Senate is a subtle one. The 
Senate action on treaties is in an executive capacity. The calendar of the 
Senate Committee on Foreign Relations takes up about twenty-four pages. 








191 


Of that calendar four pages pertain to treaties, and the rest of it, about 
twenty pages, to legislative business. 

Now you have the curious situation of a legislative committee and its 
principal body, the Senate, seeking votes by argument as to whether one 
form is better than another, and, on the other hand, you have that same 
committee and Senate dealing with executive business which has already 
been perfected so far as the primary parties are concerned. As to treaties 
the Senate is a ratifying body. I am sure that in many cases the Senate, in 
dealing with executive affairs, acts on the deliberative basis of the legislator 
instead of the executive one of the statesman. 

I think those two considerations are practical limitations on the treaty- 
making power, though perhaps they are not strictly legal limitations. 

Mr. Jonn NicHoutson. An experience I have had within the past few 
years suggests that the question of the “limitation of the treaty-making 
-power”’ should be considered in the relation of that power to the rights of 
Congress. In other words, the propriety of embodying in a treaty or an 
international agreement a subject of legislation that should not be given effect 
by an international agreement, but by Congressional action. Several years 
ago a convention was held in Europe to consider the subject of a uniform bill 
of lading for the use of ships engaged in international commerce. As a 
result of that conference there were issued what are generally known as The 
Hague Rules. Those rules contain very substantial modifications of existing 
law. 

Now I am not going to call into question whether the treaty-making 
power covers the enactment of such rules in so far as they relate to inter- 
national commerce and as between our citizens and the citizens of foreign 
countries. But it happens that the rules in question would likewise affect 
contractual relations which might be entered into between two citizens of 
the United States; contracts in respect to which a foreigner could not claim 
any interest whatever. That is to say, if an American citizen ships goods 
to a foreign country and contracts with an American vessel to transport 
them: What possible interest has a foreign nation or a foreign citizen in the 
contract of transportation? 

I am not going to discuss it, Mr. President. I only present it as an 
angle of this question which has not, so far as I have detected, been touched 
upon. Isit not relevant that we consider whether there are not certain sub- 
jects which belong exclusively to the legislative power of the Congress of the 
United States, and which cannot be covered by an international agreement, 
particularly when the subject does not necessarily involve the rights of citi- 
zens of a foreign state? In other words, under the jurisdiction conceded by 
the States to Congress, has not a citizen of the United States the right to 
expect that any substantial modification of the law be considered by both 
Houses of Congress? 

Action in the case to which I am now referring, viz., the so-called Hague 
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Rules, was very graciously dropped, temporarily at least, by the Foreign 
Relations Committee of the Senate; and the item has not been pressed as an 
international treaty, pending passage of regulations by Congress, and a bill 
will undoubtedly be acted upon at the next regular session of Congress, in 
December. 

The United States Shipping Board became interested in this subject 
because it involves shipping. The United States Shipping Board has an 
interest in the rights of persons operating American vessels; and inasmuch 
as these Hague Rules affect shipping and have been the subject of serious 
controversy, it is interested in them. 

May we not repeat the suggestion that this is a field of limitation, 
namely, that matters which affect, exclusively, citizens of the United States, 
are beyond the treaty-making power; should not all such legislation be the 
product of action by both branches of Congress? 

President Hucurs. Gentlemen, this subject is surely not exhausted. 

Mr. WituiaM R. Vauuance. I am certainly very much interested in 
the remarks of the last speaker, because of my interest in aviation, and par- 
ticularly the question whether the rights of domestic commerce can be reg- 
ulated to a certain extent on account of important considerations of interna- 
tional commerce. 

In any regulations governing aircraft it would seem that the right of the 
individual to engage in purely domestic commerce might have to give way 
to the international necessities of the Government. For example, in the 
marking of aircraft for identification purposes it is necessary to forbid the 
use of the agreed international marks by purely intrastate aircraft. I just 
mention that as one case in which the treaty-making power might be obliged 
to invade the domestic field and impose restrictions on activities therein. I 
think the right to do that might be based upon considerations similar to 
those relied upon by the Supreme Court of the United States in the railroad 
rate cases which held that in respect to intrastate commerce, state regulation 
of rates had to give way to the right of the Interstate Commerce Commission 
to regulate rates on interstate commerce. I think that is a parallel issue. 

I was interested in the remarks of the second speaker to the effect that 
this question is not a very live issue. I think it is a very live issue. There 
are a great many limitations that we run up against in our everyday work. 
Frequently we are unable to make treaties because of the limitations of 
State rights and also, as pointed out by Mr. Myers, because of the difficulty 
of getting them through the Senate. One of the most interesting treaties I 
have ever gone over was the Sockeye Salmon Fisheries Treaty, based on the 
earlier Migratory Birds Treaty. That is quite an invasion of the original 
idea of State’s rights and still, with the approval of the Senators concerned, 
that agreement has been signed. 

The Halibut Fisheries Treaty is another example of regulating the 
fisheries within the territorial waters of a State. I think there is quite a field 
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where the international considerations must take the place of purely local 
domestic considerations. 

President Hucues. Mr. Butler, do you desire to close the discussion? 
I do not see any desire to continue it. 

Mr. Butter. Mr. President, if I can add anything to the other views 
that have been expressed, I would be glad to do so, but I really think it would 
be more edifying to this audience if you would express your own views in 
regard to some of the treaties which you have made yourself and which you 
may now be expected possibly to construe in your new judicial capacity. 

Mr. Couprert. May I second the suggestion. Our president is a man 
who has judged treaties and also made them, and I think it would be very 
interesting and enlightening to hear from him. 

Mr. Butter. I should be very happy to give way to the President. 

One trouble with the subject under discussion, as it appears on the 
program, is that it is somewhat too broad. It reminds one of the treatment 
of a proposed subject by a German student who was asked to write a thesis 
on flies. He came to the Herr Professor soon and said, “‘The subject is too 
broad. I cannot treat it. Let me confine my thesis to the left eye of the fly 
and I can do something,” so he soon came back with a thesis of a thousand 
pages. 

A discussion on extent of the limitations on the treaty-making power of 
the Federal Government involves discussing many subordinate elements, 
amongst them how treaties should be ratified, how treaties should be nego- 
tiated as a matter of policy, and how far they should be put into effect by 
legislation—a question which has been discussed for a century. 

In 1901 or 1902, when the Cuban treaty was under discussion in the 
Senate, the House raised the question whether, if the Senate ratified it, the 
twenty per cent cut would become effective. Mr. Tawney, then Chairman 
of the Ways and Means Committee, asked me to give what I had on the 
subject, as he wanted to answer the statement of Senator Cullom, Chairman 
of the Foreign Relations Committee of the Senate, that if the Senate ratified 
the treaty the twenty per cent reciprocity cut would become effective with- 
out legislation by Congress, whereas Tawney, being a member of the House, 
contended that it would require legislation. My reply to his telegram was 
“Look up Congressional Record, page so and so, and find Cullom’s speech 
when he was a member of the House and took your side of the case.”’ In 
fact, the Senator then took Tawney’s position; but having moved over to the 
Senate he took the opposite position. The old rule of ‘‘ whose ox is gored”’ 
applies. 

If you desire discussion as to the relative effect of treaties and con- 
gressional statutes and the necessity of congressional action to put them into 
effect, I have enough data on that subject to entertain you for the rest of the 
evening, but I think it would be far better for us all if the president accepted 
the invitation to finish the discussion. 
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President Hucues. It seems to me that, whatever doubt there may 
originally have been or may yet linger in some minds in regard to the scope 
of the treaty-making power, so far as it relates to the external concerns of the 
nation there is no question for discussion. I think it is perfectly idle to 
consider that the Supreme Court would ever hold that any treaty made in a 
constitutional manner in relation to the external concerns of the nation is 
beyond the power of the sovereignty of the United States or invalid under 
the Constitution of the United States where no express prohibition of the 
Constitution has been violated. So it seems to me that the discussion may 
have a somewhat narrower range than it has taken tonight. 

I think that the subject is a practical one, however, in a certain field. 
I take the view which I understand to be that of the Supreme Court that 
this is a sovereign nation; that the States, in relation to foreign affairs, are 
not sovereign States; that if this nation exercises its sovereign power in 
regulating by agreement its relations to other nations, it must be done 
through the exercise of the treaty-making power and in that relation there 
are no states, there is but one country. 

If we take the Constitution to mean what it says, it gives in terms to the 
United States the power to make treaties. It is a power that has no explicit 
limitation attached to it, and so far there has been no disposition to find in 
anything relating to the external concerns of the nation a limitation to be 
implied. 

Now there is, however, a new line of activity which has not been very 
noticeable in this country, but which may be in the future, and this may give 
rise to new questions as to the extent of the treaty-making power. I have 
been careful in what I have said to refer to the external concerns of the na- 
tion. I should not care to voice any opinion as to an implied limitation on 
the treaty-making power. The Supreme Court has expressed a doubt 
whether there could be any such. That is, the doubt has been expressed in 
one of its opinions. But if there is a limitation to be implied, I should say it 
might be found in the nature of the treaty-making power. 

What is the power to make a treaty? What is the object of the power? 
The normal scope of the power can be found in the appropriate object of 
the power. The power is to deal with foreign nations with regard to mat- 
ters of international concern. It is not a power intended to be exercised, it 
may be assumed, with respect to matters that have no relation to interna- 
tional concerns. 

Now I quite agree with the suggestion made by Mr. Vallance that, as 
it has been found in connection with interstate and intrastate commerce, 
there may be such an intermingling of activities that it would be necessary 
in order to support the supremacy of the national power to subordinate the 
local power with respect to a matter of intermingled local and national 
concern to the exercise of the national power. 

In the case of interstate and intrastate commerce where the supremacy 
of the Federal Government was sustained, it was because, if the intrastate 
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rates that discriminated against interstate rates as established by the Inter- 
state Commerce Commission were allowed to be maintained, then the States 
would be dominant in the federal field and the national supremacy would 
be subordinated within its own field, the national field, to the power of the 
State. There was no escape from the alternative. Either the national 
power must be sacrificed to the States or it must be exerted within its field. 
If it were allowed to be exerted within its field, then it must be supreme, and 
anything that contravened it must fail. 

I imagine that the same doctrine would be sustained in regard to the 
treaty-making power where concerns, which perhaps under former condi- 
tions had been entirely local, had become so related to international matters 
that an international regulation could not appropriately succeed without 
embracing the local affairs as well. 

What I had in mind in speaking a moment ago as to the new line of 
activity had relation to the effort to deal by treaty with what is commonly 
called private international law. There was a very interesting discussion 
at the Sixth Conference of American States at Havana with regard to the 
code that had been developed by Dr. Bustamante in connection with various 
matters local to the jurisdictions concerned, but where the contrariety of 
practice and of law gave rise to inconvenience. 

In connection with that effort doubtless there were many matters con- 
sidered which were not entirely of local concern, but here and there there 
would be matters which were exclusively within the local jurisdiction, which 
had no international relation at all except in the desire to get rid of a conflict 
of doctrine or a conflict of law and to establish a uniform law. Now the 
American Delegation did not join in the negotiation—I think I am correct in 
that—of a treaty which would have attempted to superimpose upon the 
States which under our system had control of a great number of these sub- 
jects, the will of the Federal Government as expressed in a treaty made by it 
with other governments that in our States in the Union certain local rights 
and duties should be regulated not by their laws but by the treaty negotiated 
by the National Government. In so doing it was not necessary to hold that 
it was beyond the treaty-making power, but it was thought to be inadvisable 
to attempt to press the treaty-making power in such a novel exercise and 
that to bring a treaty of that sort to the consideration of the Senate would be 
a grave mistake. 

That, it seems to me, would encounter the gravest and strongest possi- 
ble opposition. I think we should be saved, normally, from any very serious 
abuse, if you can call it such, of the treaty-making power, by this limitation 
to which our friend has referred as to the necessity of securing approval of 
the Senate in the making of an effective treaty by the United States. Ina 
case of the sort I have mentioned quite apart from any question of power, 
would be the repugnance that would be felt to an intrusion into a field where 
there was really no definite international concern. 

So I come back to the suggestion I made at the start, that this is a 
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sovereign nation; from my point of view the nation has the power to make 
any agreement whatever in a constitutional manner that relates to the con- 
duct of our international relations, unless there can be found some express 
prohibition in the Constitution, and I am not aware of any which would in 
any way detract from the power as I have defined it in connection with our 
relations with other governments. But if we attempted to use the treaty- 
making power to deal with matters which did not pertain to our external 
relations but to control matters which normally and appropriately were 
within the local jurisdictions of the States, then I again say there might be 
ground for implying a limitation upon the treaty-making power that it is 
intended for the purpose of having treaties made relating to foreign affairs 
and not to make laws for the people of the United States in their internal 
concerns through the exercise of the asserted treaty-making power. 

I think that is all I care to say on the subject. 

May I make, before we end this session, another announcement, that 
the session of Teachers of International Law will begin tomorrow at three 
o’clock in the afternoon promptly instead of two-thirty as previously an- 
nounced; and again let me remind you that the tickets for the banquet 
should be taken tonight as the arrangement of tables will have to be made 
tomorrow afternoon. Tomorrow morning at ten o’clock the business meet- 
ing of the Society will be held. 

The meeting is now adjourned. 

(Whereupon an adjournment was taken until Saturday, April 27, 1929, 
at 10 o’clock a. m. 


























EIGHTH SESSION 
Saturday, April 27, 1929, at 10 o’clock a. m. 


The Vice-President, Dr. James Brown Scott, took the chair. 

Chairman Scott. Ladies and gentlemen, the Society will come to 
order. Saturday morning is devoted to what is called a business session of 
the Society. 


BUSINESS MEETING 


Chairman Scott. The different items which are to come before us 
this morning are the report of the Committee on Honorary Members, the 
report of the Committee on Nominations, the election of officers, and 
miscellaneous business. I shall first call upon Professor Edwin M. Bor- 
chard to present the report of the Committee on Honorary Members. 


REPORT OF COMMITTEE ON HONORARY MEMBERS 


Professor Epwin M. Borcuarp. Mr. Chairman, ladies and gentlemen, 
the Committee on Honorary Members lacks Mr. Garner because he is away, 
but the two members who are here proposed to the Executive Council at its 
meeting on April 25 and the Council recommends to the Society the name of 
Dr. Antonio 8. de Bustamante for election as an honorary member of the 
Society. His accomplishments are so manifold, and he is so well known to 
all of us, that I need not delay the proceedings by reciting his merits in detail. 

Chairman Scott. You have heard the report of the Committee on 
Honorary Members suggesting the name of Dr. Antonio S. de Bustamante, 
Professor of International Law, University of Havana and member of the 
Permanent Court of International Justice at The Hague. What is your 
pleasure? 

Mr. Jackson H. Ratston. Mr. Chairman, I move that Dr. de 
Bustamante be elected an honorary member of the Society in accordance 
with the recommendation of the Committee on Honorary Members. 

(The motion was put and unanimously carried.) 


REPORT OF COMMITTEE ON NOMINATIONS 


Chairman Seott. The next matter of official business upon the agenda 
is the report of the Committee on Nominations, of which Mr. Reeves is the 
chairman. I will ask Mr. Reeves if he will be good enough to take the chair 
as he submits his report. 

(Professor Jesse 8. Reeves thereupon took the chair.) 

Chairman Rrerves. Your Committee on Nominations reports unani- 
mously the following nominations: 

For Honorary President, Hon. Elihu Root. 
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For President, Dr. James Brown Scott. 

For Honorary Vice-Presidents, Charles Henry Butler, Frederic R. 
Coudert, John W. Davis, Charles Noble Gregory, Frank B. Kellogg, John 
Bassett Moore, Edwin B. Parker, Jackson H. Ralston, George Sutherland, 
Henry L. Stimson, William H. Taft, George Grafton Wilson. 

For Vice-Presidents, Chandler P. Anderson, David Jayne Hill, Leo S. 
Rowe. 

Members of the Executive Council to serve until 1930 have already 
been elected and likewise those to serve until 1931 have also been elected. 
Therefore the committee nominates as members of the Executive Council to 
serve until 1932 the following: Joseph W. Bingham, Charles C. Burlingham, 
Francis Colt de Wolf, Clyde Eagleton, William K. Jackson, Fred K. Nielsen, 
Silas H. Strawn, Robert R. Wilson. 

Perhaps a word of explanation with reference to the nomination for the 
Presidency may be in order. As you know, the Society since its foundation 
has had but two Presidents, the Hon. Elihu Root, who was successively re- 
elected until he signified his desire to be relieved of the duties of that office, 
upon which event the Society elected the Hon. Charles Evans Hughes. Mr. 
Hughes has been reélected each year thereafter and we may fairly assume 
that the Society would have been privileged to avail itself of Mr. Hughes’s 
leadership as long as he might signify his willingness to continue as our 
president. But this year an important change took place with reference to 
his plans as to the immediate future. I am permitted to read an excerpt 
from a letter from Mr. Hughes to an officer of the Society, dated the 30th of 
March last, in which he said: 


I think that I should be permitted to retire as President of the 
American Society of International Law and that my successor should 
be elected at the coming meeting in April. On account of the work of 
the Permanent Court of International Justice, it seems unlikely that I 
shall be able to attend the meeting of the Society next year. I can at- 
tend this year, simply because it was impossible to obtain a quorum of 
judges for an earlier session this spring. I leave for Europe on May first 
for the Extraordinary Session which is to be held on May thirteenth. 
Next year, in all probability, there will be asession sometime between Feb- 
ruary and April. Further, on account of my membership in the Court, I 
cannot discuss quite, as freely as I otherwise would, questions relating to 
international law or matters which may be regarded as of importance 
in connection with the relations between states. 


It was taking that express desire and wish on the part of Mr. Hughes 
that a nomination for his successor was made. I need hardly say, however, 
it seems to me, that although Mr. Hughes retires from the Presidency of the 
Society he, like his distinguished and eminent predecessor, will continue to 
remain in very truth our leader. 

What is your pleasure with reference to the report of the Committee on 
Nominations? 
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Mr. Jackson H. Rauston. Mr. Chairman, I desire to move the adop- 
tion of the report and at the same time to make a brief remark. 

The committee recommends the election of Dr. James Brown Scott to 
the Presidency. I need hardly say that there is no one in the United States 
' whose name has been more closely allied with the development of inter- 
national law than Dr. Scott. Particularly has this been true with regard to 
everything pertaining to the international court. Distinguished service was 
performed by him, in conjunction with ex-Secretary Root, in connection 
with the work of the jurists who planned out the Statute of the Permanent 
Court of International Justice; but that is a single item in a long course of 
items which have reflected credit upon himself and credit, I think, upon the 
progressive character of American international law. Doubtless a wiser 
choice and certainly a more appropriate choice could not have been made 
than that of Dr. Scott for the position. 

Mr. Epwin B. Parker. Mr. Chairman, I desire to second Mr. Ral- 
ston’s motion. 

Mr. Witutam C. Dennis. Mr. Chairman, I do not like to let this op- 
portunity go by without saying a word about how thoroughly I approve the 
selection which has been made by the committee for the Presidency. Going 
beyond even what Mr. Ralston has said, I say it is almost the only selection 
the committee could have made that would have met the views of the mem- 
bers of the Society as I have heard them expressed. No institution like our 
society can be said to be the outgrowth of the work of any one man, but so 
far as that can be said of any such institution I think we are all agreed that 
the American Society of International Law owes its existence and prosperity 
to Dr. Scott. The Society is greatly to be congratulated that after Mr. 
Root and Mr. Hughes there is another to whom we can turn with the same 
confidence and the same pride that we had in our first two presidents. 

Professor W1tut1aM I. Hutu. Mr. Chairman, this is apparently becom- 
ing a love feast, and I am one of those who believe in bestowing some of our 
flowers of affection and admiration upon men during their lives instead of 
reserving them for their graves. I believe this nomination has given the 
members of the Society a very greatly desired opportunity of expressing the 
profound admiration and affection in which we have held and still hold one 
of the founders of this society and one of its chief pillars during the quarter of 
a century of its existence. Not only, as Mr. Ralston has said, is Dr. Scott’s 
name known throughout the civilized world wherever international law 
arouses an interest as one of the greatest promoters of international law, but 
he himself is known and loved, as I have found by personal experience, in 
many lands beyond our own. 

As for the American Society of International Law I cannot possibly 
conceive of its past existence and present progress without Dr. Scott. We 
know that for three hundred and sixty-two days—and nights too, I dare say 
—of every year he has borne the work of the Society upon his mind and 
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heart; and then during the other three days when the Society is in annual 
session he is always with us. I am tempted to say that, like one of Raphael’s 
cherubs, in the Sistine Madonna, he sits perpetually with us, his chin sup- 
ported by his hand and his eyes and face beaming benevolence and good 
nature upon us. We revere him, we admire him, we love him, and 
I am sure that all of us welcome greatly this opportunity of bestowing 
upon him this, the only expression within our power, of our honor, our 
gratitude and our love. 

Mr. Lester H. Wootsry. Mr. Chairman, I do not wish to let this 
opportunity go by without saying a word as a member of the Nominating 
Committee which has nominated our beloved Dr. Scott for the Presidency of 
our Society. Dr. Scott, I am afraid, does not realize the esteem and affec- 
tion in which he is held by the Society. There has been a constant up- 
springing of affection for Dr. Scott during all the years of the life of the 
Society. There has been a great demand for his nomination for the presi- 
dency. Members have constantly mentioned the fact that he should be our 
President. What else could your committee do? As a matter of fact, the 
committee wished to do nothing else. We all felt that this was an oppor- 
tunity in which we could display and express our affection for our leader and 
one of the founders of the Society. 

Not only is Dr. Scott held high in our affection and esteem, but he is a 
distinguished gentleman well worthy of this honorable position. He has 
held innumerable official positions of great importance with high honor, 
beginning with the State Department, going through many if not all of the 
important international conferences in which the United States has had a 
part, and I think such a gentleman certainly is worthy of the position of 
President of this learned Society. I am very greatly pleased that the 
nomination has been made and I have no doubt that it will be accepted 
unanimously. 

Chairman Reeves. The report is before you on the motion to adopt. 
(Putting the question.) The report is unanimously adopted. The adop- 
tion of the report carries with it, I take it, the propriety of the Chair sug- 
gesting a motion entrusting the Secretary, Mr. Dennis, who is present, to 
cast the unanimous ballot of the Society for the names listed in the report. 

Mr. Hotuis R. Bamey. I make that motion, Mr. Chairman. 

(The motion was duly seconded and unanimously carried.) 

Secretary Dennis. Mr. Chairman, in compliance with the motion just 
carried, it gives me great pleasure to cast the unanimous ballot of the Society 
for the names listed in the report of the Committee on Nominations. 

Chairman Reeves. The action just taken elects unanimously those 
named in the report of the committee. 

Ladies and gentlemen, it strikes me as being peculiarly appropriate at 
this time to call to the chair your new President. In the fall of this year, for 
the first time, a group of distinguished European authorities in the field of 
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international law will come to this country. It certainly will be a source 
of gratification to the entire membership of the Society if those distinguished 
colleagues of ours upon the other side of the ocean be welcomed here by the 
President of the American Society of International Law. I have great pleas- 
ure in now calling to the chair your new President, Dr. James Brown Scott. 

President Scott. Ladies and gentlemen, it would be improper upon 
my part to disturb the regular order of business, which is to be transacted as 
rapidly as possible, in order that some of our members may wait upon the 
Honorable the Secretary of State. 

I may not, however, refrain from an expression of gratitude at the 
action which you have taken in regard to my humble services. I have 
never considered myself as possessing the attainments which a President 
of this Society should have and should hold. I have not held high politi- 
cal positions. I have from time to time held positions of trust. My belief 
is that the traditions of the Society should be continued in the future as they 
have in the past. I accept this post for the coming year as an expression 
of your affection, with the understanding that in the meantime you will have 
the opportunity of considering for the office as my immediate successor one 
who possesses the qualities and the titles of what may be considered the 
traditions of the Society. Although I shall be happy indeed to contribute 
as far as is humanly possible to the success of the Society during the coming 
year, I withdraw at this moment and in advance to my successor who shall 
be elected, as I hope and I believe, at the forthcoming session of the Ameri- 
can Society of International Law. 


MISCELLANEOUS BUSINESS 


President Scott. The question before the Society now is that of mis- 
cellaneous business. I call upon Mr. Reeves to present the report of the 
Codification Committee. Is it your desire that Mr. Jessup present the 
report, Mr. Reeves? 

Professor Reeves. It is. 

President Scotr. The chair will be pleased to recognize Mr. Jessup 
who, in behalf of the Committee, will present its report. 

Mr. Dennis. Mr. President, may Mr. Reeves and I be excused because 
of an important appointment? 

President Scott. Mr. Dennis and Mr. Reeves ask to be excused. We 
are very sorry to have them leave us, but they have an important engage- 
ment at.this time and therefore we excuse them. I have pleasure in present- 
ing Mr. Philip C. Jessup, who will present the report. 

Professor Puitip C. Jessup. The Special Committee on Collaboration 
with League of Nations Committee for the Progressive Codification of 
International Law makes the following report (reading): 


Your Special Committee on Collaboration with the League of Na- 
tions Committee for the Progressive Codification of International Law 
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was created by the Society at its annual meeting in 1925, and an earlier 
standing committee for the extension of international law was merged 
into this Special Committee. The occasion for the creation of this com- 
mittee was the request received from the Secretariat of the League of 
Nations requesting the codperation of the Society with the Committee 
of Experts appointed by the League to study the question of the pro- 
gressive codification of internationallaw. In 1926 the Executive Coun- 
cil defined the method of procedure to govern the Committee, which in 
that year submitted to the Society for transmission to the Committee of 
—e in Geneva five topics which it conceived to be suitable for codi- 
cation. 

At the meeting of 1927 the Committee was continued “with full 
powers to make any recommendation that it may see fit in connection 
with the subject of the codification of international law.” At the an- 
nual meeting in 1928 the Committee with its enlarged powers made 
three recommendations which were adopted by the Society. Since the 
first year of its existence, the Committee has received no additional re- 
quests for collaboration with the League of Nations’ instrumentalities. 

With its continuation with enlarged powers the Committee has be- 
come in effect a standing committee on codification. As the preliminary 
work looking toward an international conference for the codification of 
international law has been practically completed, it would seem that the 
purpose for which the Committee was originally created has been 
achieved. In the meantime important codification enterprises have 
taken place, notably the work done through the initiative of the Inter- 
national American Conferences, the results of which are embodied in a 
series of conventions adopted at the Sixth Pan American Conference at 
Habana in 1928. It would seem to your Committee that the Society 
should maintain a standing committee on the general subject of codifica- 
tion that may be in a position under the instructions of the Society to 
coéperate in various codification enterprises. It recommends there- 
fore that the title of the Committee be changed, and that it be reconsti- 
tuted as the Standing Committee on Codification of the American 
Society of International Law. 

Due to the fact that the membership of this Committee is widely 
distributed geographically, that it has no funds at its disposal for any 
work of collaboration as a committee, it has been possible only to hold 
meetings at the time of the annual meeting of the Society. Neverthe- 
less, the individual members of the Committee have during the past 
year been engaged in collaboration with the Harvard Research in Inter- 
national Law. One of its members is its Director, three others have 
acted as reporters and others have acted as members on the general 
advisory committee of this Research. The results of the Harvard Re- 
search are too significant in the history of codification to be passed with- 
out mention by this Committee. Three drafts of conventions have 
been prepared with exhaustive commentary on the subjects of national- 
ity, territorial waters, and the responsibility of states for damages done 
to aliens. These conventions with commentaries are to be printed in a 
forthcoming Supplement to the current number of the Society’s Journal. 
The Committee therefore feels that while it cannot point to the labors of 
the Committee as a whole during the past year, its members have been 
able to devote a very considerable amount of time and attention to this 
important subject. 























203 


At a meeting of the Society functioning in a round table session, 
Thursday, April 25, when the subject of codification was under discus- 
sion, two motions were made by way of instruction to this committee. 
These motions prevailed, and were referred to the Executive Council for 
endorsement. The Executive Council at its meeting of the same day 
endorsed the two motions. 

The first was to the effect that this Committee investigate the de- 
sirability and feasibility of participation by the United States in inter- 
national conferences for the codification of private international law, 
and that the Committee report to the Society the result of its investiga- 
tion at its next annual meeting. There have been numerous inter- 
national conferences which have considered this important field in 
Europe and in the Western Hemisphere. In none of these was the 
United States officially represented except at the Sixth Pan American 
Conference, which adopted an exhaustive code of private international 
law. The declaration made at that Conference by the representatives 
of the United States expressed the hope that future codperation of the 
United States in the codification of private international law might be 
possible. 

Another motion prevailed at the same meeting, and was also en- 
dorsed by the Executive Council. This motion was to the effect that 
this Committee prepare a memorandum tracing the development of the 
conception which has found considerable expression in the literature of 
international law of the Americas, known technically as American In- 
ternational Law; that the memorandum should endeavor to set forth 
the theoretical and juristic bases of such a conception and endeavor to 
reach a conclusion as to the value of the idea not only as affecting the 
process of the codification of international law, but its value in the 
general literature of the subject. 

Due to these two motions of reference and instruction, the Com- 
mittee recommends that its title should be changed to Standing Com- 
mittee on Codification of International Law, and that it be continued 
in order to carry out the instructions just received and for the perform- 
ance of such other duties as may be assigned to it by the Society. 


President Scott. You have heard the report of the committee. What 
is your pleasure? 

Mr. Joun L. Harvey. Mr. President, I move that the Society receive 
the report, approve it and adopt it. 

(The motion was duly seconded and unanimously agreed to.) 

President Scotr. The next item upon the agenda is the report of the 
Committee on the Enlargement of the Scope of Publications of the Depart- 
ment of State. Mr. Dennis is chairman of the committee but, with Mr. 
Reeves, he has had to repair to the Department of State in order to confer 
with the Honorable Secretary of State about important matters concerning 
the report. He has asked me to lay before you the resolution adopted by the 
Executive Council on April 25, suggesting that the text accompanying the 
report might be omitted as it is, in effect, merged in the resolution with which 
the report ends and, with your permission, I shall now read the resolution in 
question: 








204 


Resolved, That the Committee on the Enlargement of the Scope of 
the Publications of the Department of State be continued in being under 
the resolution adopted by the Executive Council at the annual meeting 
of 1928 and be authorized to continue to codperate in its discretion 
with the committees of other societies appointed for similar purposes, 
and be further authorized to add to its membership from time to time 
as the exigencies of the situation with respect to hearings before legis- 
lative and executive departments of the Government may require. 


I take it that a motion would be in order to receive, to approve, and to 
adopt the report. 

Mr. Hotuis R. Battery. I make that motion, that the report of the 
committee be received, approved and adopted. 

(The motion was duly seconded and unanimously agreed to.) 

President Scott. The third item upon the agenda is a series of two 
memorials devoted respectively to the two members and officers of the So- 
ciety who have died during the interval between the last session and the 
opening of the present session. At the request of the Executive Council 
I was directed to prepare and to lay before the Society a memorial in behalf 
of the services of the Honorable Robert Lansing. (Reading.) 


The founders of the American Society of International Law have 
had their days mercifully prolonged that they may witness with their 
own eyes the success of their labors. 

The first of those to leave us, who were prominently connected 
with the Society, was Oscar S. Straus, three years ago; and on the 30th 
= October, 1928, Robert Lansing departed this life, at the age of sixty- 
our. 

More intimately associated with the Society than Mr. Straus— 
for he was one of the small group which proposed it at the Mohonk 
Conference on International Arbitration in May, now twenty-four 
years ago—he was also deeply interested in the Journal, which should 
be published as the organ of the Society. He was one of its officers 
from its organization until his demise, and as interested in it in the last 
days of his life as in the days of its humble beginnings. And it was 
natural for Mr. Lansing to have taken this interest. He was attracted 
to the law of nations, and he had practical experience in its administra- 
tion. Early in life he was Associate Counsel of the United States in the 
Behring Sea Arbitration of 1892; and he had but recently returned from 
London where he had acted as Solicitor and Counsel of the United 
States before the Alaskan Boundary Tribunal in 1903, when the pro- 
posal was made that he should associate himself with those who had in 
mind the formation of this Society and the publication of its Journal. 
He had already felt the need of bringing together all who were inter- 
ested in international law and in international relations, to the end that 
they should meet, confer, and create an interest in those subjects, and, 
through the Society and the Journal, secure the diffusion of their princi- 
ples. Indeed, the object of this Society was then, and still is, “‘to 
foster the study of International Law and promote the establishment of 
international relations on the basis of law and justice.” These sub- 
jects were to him of practical importance, and it was through inter- 
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national law and its application to international relations that, at but 
fifty years of age, he attained the exalted post of Secretary of State, to 
hold it during one of the greatest crises of our history. 

His case was one of the few instances of long and laborious prepara- 
tion in advance, which should inevitably fit a person for the career to 
which Mr. Lansing assuredly never aspired—for modesty and a retiring 
disposition were characteristics of him which even the casual observer 
could not fail to note. But those most intimately associated with him 
during the trying days and years of his Secretaryship have publicly 
stated that he fulfilled the duties of his position with unusual wisdom 
and rare distinction. 

None there is among us more competent than Colonel House to 
appreciate the services which Mr. Lansing rendered during the period 
of our neutrality, the war, and its aftermath. We are privileged to 
place upon record his tribute, written while Mr. Lansing was still with 
us: 

The years of neutrality before we entered the war presented 
many delicate and intricate situations, and a false step might have 
proved disastrous. He made none... . 

No other Secretary of State had so difficult a task... . 

The country owes Lansing much and some day I hope appre- 
ciation may be shown for his services during the perilous days of the 
Great War. 


The members of the American Society of International Law are 
happy to think that his services to his country in the important post of 
Secretary of State are sure, as Colonel House informs us, to be made 
known as they deserve; they are proud of the years of association with 
him in the meetings of this Society, which he always attended, and in 
whose proceedings he frequently participated; they recall with emotion 
the affection which he bore them, and, through many years, they were 
privileged to enjoy. 

A modest man; an efficient public servant; and in the elements of 
greatness—character and loyalty, and ideals and devotion—Mr. Lan- 
sing was indeed a great man. 


President Scott. Ladies and gentlemen, you have heard the memorial. 
What is your pleasure? 

Mr. Parker. Mr. President, I move that the memorial be adopted and 
approved by a rising vote. 

Mr. Battzy. I second the motion. 

Mr. Harvey. Mr. President, I move to amend by adding that the 
memorial be spread upon the record and minutes of the Society and a copy 
thereof transmitted to Mrs. Lansing. 

Mr. Parker. With the consent of my second I adopt the amendment. 

President Scotr. The motion is that the memorial be adopted and 
approved by a rising vote, that it be spread upon the record and minutes of 
the Society and a copy thereof transmitted to Mrs. Lansing. (Putting the 
question.) The motion is unanimously agreed to. I now call upon Mr. 
Borchard to present a memorial in behalf of the services of the late Theodore 
8. Woolsey, an Honorary Vice-President of the Society. 
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Professor BoRcHARD. Mr. President, ladies and gentlemen, on the day 
when this meeting opened, the Society and the world of international law 
lost the services of one of its most famous and distinguished exponents. 
Theodore S. Woolsey, for thirty-two years Professor of International Law at 
Yale, died on that day in his seventy-eighth year. 

Mr. Woolsey was another of those men whose innate modesty prevented 
a broad public knowledge of their services. Those more intimately asso- 
ciated with the technique of the subject know, however, that in his articles 
he contributed ideas which will live. In a sense he inherited international 
law. His father was President of Yale University and the author of one of 
the most profound and thoughtful books ever published in this country. 
The son edited that book, as he was fitted to do by his knowledge of interna- 
tional law. The son himself was too modest, I always thought, to write a 
book on the subject himself, but in his articles I fancy he made more con- 
tributions than many a man does who writes a book. The father in my 
judgment, from his many other services, is distinguished by the fact that his 
influence had probably more to do with preventing the United States from 
undertaking an adventure against Spain at the time of the Virginius affair, 
not so different from the I’m Alone case, than that of any other man in the 
country, because his published statements calmed a public emotion which 
was beginning to spread through this country and which might have resulted 
disastrously. 

The son inherited that calmness which characterized the father, and his 
advice in times of crisis aided the country in coming to a correct conclusion. 
As you know, he was a founder of the Society and at the time of his death was 
an Honorary Vice-President of the Society. For many years he was an 
editor of the Journal. 

Apart from his service to international law, he was one of the most use- 
ful citizens the country has had—perhaps after Simeon E. Baldwin one 
of the most useful that Connecticut and Yale has given the country. He 
never would accept public office, but by his service on all kinds of civic com- 
missions he rendered a public service which few men with titles and drawing 
salaries could have rendered. He never would accept a salary in any of the 
commissions which he honored by his membership. His philanthropies 
were widespread, and yet few people ever knew of them, again because of the 
natural modesty of the man. 

Altogether he was a man of whom the youth of America may well take 
an example as representing the best type of American citizenship. 

I respectfully present for adoption the following resolution: 


Resolved, That the members of the American Society of Inter- 
national Law express their deep sense of personal and professional loss 
in the death of Professor Theodore S. Woolsey, one of the founders of 
the Society, one of its Honorary Vice-Presidents, for many years an 
editor of its Journal, and a learned and useful member of the profession 
which he honored and adorned. 
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I move, Mr. President, the adoption of the resolution by a rising vote, 
and that it be duly incorporated in the minutes and records of the Society 
and a copy thereof transmitted in due course to the members of Professor 
Woolsey’s family. 

(The motion was duly seconded and unanimously agreed to by a rising 
vote.) 

President Scott. Ladies and gentlemen, this closes the routine busi- 
ness for the morning session. I should like to make three proposals if I may 
be permitted to do so. The first is that a telegram should be sent to the 
Hon. Elihu Root, Honorary President, expressing our affection and apprecia- 
tion of the services which he has been privileged to render even in the ad- 
vanced period of his age. That is not exactly the terms of the telegram but 
a suggestion as to its contents. 

Mr. Battery. I move that such a telegram be sent. 

(The motion was duly seconded and unanimously agreed to.) 

President Scott. The second suggestion is an expression on the part 
of the American Society of International Law of regret at the withdrawal of 
Hon. Charles Evans Hughes as President of the Society, with a feeling of 
pride, however, on the circumstances which have caused him to withdraw, 
proceeding no doubt, as he believes and as we all believe, toward a sphere of 
larger usefulness, and with the expression of the hope that he may continue 
his personal, if not his professional, interest in the labors and the success of 
the American Society of International Law. 

Mr. Parker. I move the adoption of the President’s suggestion. 

(The motion was duly seconded and unanimously agreed to.) 

President Scorr. The third proposal which I should like to lay before 
the Society is that the appropriate officer of the Society be directed to 
transmit a cable to Dr. Bustamante, of Havana, informing him, before his 
departure for Europe to attend the session of the Permanent Court of Inter- 
national Justice, of the action which the Society has taken in honoring him 
and honoring its members by conferring upon him honorary membership in 
the Society. 

Mr. Freperic R. Coupert. Have we adopted his code? 

President Scott. That matter was held in abeyance until you might 
appear and yourself make the motion. We always like to have motions of 
that kind made by the most competent among us. 

Mr. Parker. I second Mr. Coudert’s motion. 

Mr. Coupert. I now make the motion, it having been seconded. I 
move you, sir, that an appropriate message be sent to Dr. Bustamante in- 
forming him of his election as an honorary member of the Society. 

President Scott. The motion having been duly seconded, what is your 
pleasure? (Putting the motion.) The motion is unanimously agreed to 
and the appropriate message will be sent. 

President Scorr. Ladies and gentlemen, there is a matter which it 
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may not be inappropriate to bring to your attention for consideration at this 
time. It was adverted to by Mr. Reeves. 

‘The Institut de Droit International will hold its first session in these 
United States in the month of October—to be accurate, from the 9th to the 
18th of October—in the neighborhood of the City of New York. I am 
wondering if it would be your desire to take notice in some appropriate way 
of the advent of this honorable body to the United States. It may be by 
appointment of a committee which might act in a way as hosts on behalf of 
the American Society of International Law or, it occurred to me—and I 
merely make the suggestion in passing for such consideration as you may 
desire to give it—it might be well that an official meeting perhaps of the 
teachers of international law, as representing the American Society of Inter- 
national Law, be held in connection with the meeting of the Institut de Droit 
International, which would enable our teachers of international law to make 
the personal acquaintance, to come in contact with their colleagues across the 
sea and perhaps to benefit in some measure and to some extent by their 
experience in the teaching of international law in other lands and in other 
ways. 

Mr. Couprert. When a difference arises between two minds or two 
ideas emanating from the same mind, I feel like the scholastic jackass equi- 
distant bétween two haystacks, who died of starvation. In order to strike a 
balance between the two ideas, I move that our President appoint a com- 
mittee of three, of which he himself shall be ex officio a member, to consider 
and decide what shall be done and to do whatever may be most appropriate 
in connection with the arrival of this very illustrious body of jurists. 

Mr. CHartes Henry Butuer. I second the motion. 

President Scott. It has been moved and duly seconded that your 
President appoint a committee of three, of which he shall be ez officio a 
member, to consider and determine what measures should be taken on the 
part of the Society to welcome appropriately the members of the Institut de 
Droit International in the session which they are to hold in the City of New 
York and in the neighborhood of the great capital of the United States. 
The motion has been duly seconded. Is there discussion? (After a pause 
the question was put.) The motion is unanimously agreed to. ! 

President Scorr. If there is no further miscellaneous business, a mo- 
tion to adjourn, to be rendered effective at the close of the meeting of the 
teachers of international law this afternoon, will be in order. This is the 
first time when we have had a committee of the teachers of international law 
hold a meeting on Saturday afternoon. Indeed, this is the first time that 
Saturday afternoon has been utilized for the purpose of advancing inter- 
national law. The chair thinks that it might be appropriate to adopt a mo- 


1The President subsequently appointed as members of the Committee: Edwin B. 
Parker, Chairman of the Executive Council; William C. Dennis, Corresponding Secretary ; 
Lester H. Woolsey, Treasurer. 
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tion at this time that the Society shall adjourn at the termination of the 
meeting of the teachers this afternoon. 

Professor BorcHARD. I so move. 

Mr. CouprErRT. Mr. President, I take pleasure in seconding the motion 
and I wish in doing so, as one who has attended all but one meeting, the first 
meeting, of this Society, to say that I have never known a more satisfactory 
and stimulating and pleasant meeting than this one. 

President Scott. The question is on agreeing to the motion that at the 
conclusion of the meeting of the teachers of international law this afternoon 
the Society shall stand adjourned. 

(The motion was unanimously agreed to.) 

President Scott. The next item upon the agenda will be the meeting 
of the Executive Council, consisting of the officers whose names appear 
upon the printed program, with the exception of those who served until 
1929, to whom will be added the ones newly elected, Joseph W. Bingham, 
Charles C. Burlingham, F. C. De Wolf, Clyde Eagleton, William K. Jack- 
son, F. K. Nielsen, Silas H. Strawn, and Robert W. Wilson. All members of 
the Executive Council including those gentlemen are asked to remain for the 
transaction of official business which it is customary for the Executive Coun- 
cil to undertake. The general meeting of the Society is now adjourned. 

(Whereupon, at 11.15 o’clock a. m., the meeting of the American Society 
of International Law adjourned.) 


MEETING OF INTERNATIONAL LAW TEACHERS 
Saturday, April 27, 1929, at 3:00 o’clock p. m. 


The President, Dr. Jamzs Brown Scott, took the chair. 

President Scorr. Ladies and gentlemen, the session of the American 
Society of International Law devoted to the teachers of international law 
will come to order. 

The Chairman of the afternoon will be Professor Borchard, of Yale, but, 
Mr. Chairman, before I withdraw in behalf of the duly constituted Chair- 
man might I lay before this assembly a suggestion? It is, that the Fourth 
Conference of Teachers of International Law of the American Institute be 
advanced from April of the forthcoming year to the month of October of the 
present year—to be specific, to meet on the 9th day or the 10th day of Octo- 
ber at the same time and the same place as the Institute of International 
Law, the morning and afternoon sessions to be devoted to the work of the 
Institute and the evening sessions to the teachers of international law; that 
the teachers of international law invite the members of the European Insti- 
tute to attend their meetings, to express their views upon the teaching of 
international law in their parts of the world, their methods, their successes 
and their failures, and that the members of the Institute of International 
Law would request of the American teachers that they attend the sessions of 
their Institute. 

The purpose is very simple—to break down the barrier between Europe 
on the one hand and America on the other, by coming together and discuss- 
ing problems of a more or less similar nature, to find as it were, the lowest 
common denominator, the result of which doubtless would be that through 
these meetings the foundations, perhaps, for codperation between the teach- 
ers of international law in the two worlds would be laid. 

There is nothing further that I should say at this time upon this phase 
of the subject. Any action will depend upon the Association. My mission 
is performed when I suggest the idea, and its acceptance rests in the discre- 
tion of the conference of teachers, the matter of convening or the question of 
time would need to be worked out by the committee. 

The European members, or the members of the European Institute, as 
it perhaps may be called in contradistinction to our organization in this part 
of the world, vill begin its sessions or rather, will arrive, on the afternoon of 
the 9th of October, and will remain in session until the afternoon of the 18th. 
On the 12th of October, and on the evening of that day, there will be held a 
special session of the Institute in connection with the teachers’ association, if 
it accepts my suggestion, for the celebration of the discovery of America, the 
12th day of October, 1492, being the day that Columbus landed on this conti- 
nent. It is proposed to have the Italian Ambassador honor us with his 
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presence, likewise the Spanish Ambassador, with addresses from both of 
them, as they have a bond of union in the person of Columbus. 

In this morning’s session, I more than intimated that it would be, in my 
opinion, a very pleasant occasion, a very happy idea, if the Conference of 
Teachers would consider themselves as the representatives of the American 
Society of International Law on that occasion, and act as a sort of host on 
behalf of the American Society of International Law to our European guests, 
just as I have in mind to invite the governing board of the American Institute 
of International Law to be present. In other words, it would be a gathering, 
a coming together of these various organizations throughout several days 
under a common roof, to discuss those questions that, after all, and notwith- 
standing vast distances, are essentially one and the same. 

Mr. Chairman, I am very happy for this opportunity of opening the 
Conference and of laying a suggestion before you which may meet with your 
approval. If you will allow me, I shall now retire. 

(Professor Edwin M. Borchard then took the chair.) 

Chairman Borcuarp. Thank you very much, Dr. Scott. 

Ladies and gentlemen, first I want to apologize for having begun this 
session so late. I think a teacher, like a lawyer, ought to be very prompt, 
but the hospitality of Washington, particularly at legations, is discouraging 
to scientific work. A teacher ought not to eat, really. 

Professor CHARLES G. Fenwick. Most of them do not. 

Chairman Borcuarp. At all events, the long indulgence in the satisfy- 
ing of material man has delayed this conference. We have been at the table 
over an hour and a half, I guess. However, I think the splendid idea that 
Dr. Scott has mentioned will compensate everybody for the inconvenience of 
delay—at least I trust so—for that idea is one of the most brilliant that I 
have heard mentioned in our Teachers’ Conference. If carried out, it will 
give the teachers of this country, as I see it, an opportunity to meet person- 
ally those men whose names have been heretofore merely known as symbols, 
and while I do not wish at all to anticipate your vote (and I am going to put 
it to a vote) I should suppose that we might well welcome this great oppor- 
tunity which the Carnegie Endowment, if properly approached, might make 
available to us. 

The “program for the next Conference,” as you will observe, has been 
placed as the third item on our agenda, but I think the events that have just 
occurred have rather changed its position and moved it up into first rank. 
Perhaps the first thing, then, that we ought to discuss, is when we shall meet, 
where we shall meet, and whether if we decide to meet in this year, we should 
act on the suggestion presented by Dr. Scott. I therefore, in the first place, 
put that question to the meeting. Where shall we meet, when shall we 
meet, and should we act on this suggestion? That question is open for 
discussion. 

Dr. Scotr. May I suggest a form of procedure? If you decide to 
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advance the fourth meeting to the month of October, you would then be in a 
position to present a request to the Carnegie Endowment for Internationa] 
Peace for a subvention, in order to enable you to hold the meeting at that 
time. While I myself cannot extend the invitation, I can suggest it to you, 
the invitation to be extended on such terms and in such form as to lead to the 
same result on the fourth occasion as on occasions one, two and three. 

Chairman Borcuarp. May I then present the matter in accordance 
with the wise suggestion of Dr. Scott, and ask it in that form? Shall we ad- 
vance our meeting to October, 1929, instead of the possible April, 1930? 

Professor Puiutie C. Jessup. I make such a motion, Mr. Chairman. 

(The motion was duly seconded.) 

Chairman Borcuarp. Mr. Jessup moves and Mr. Callahan seconds 
the motion, that we advance our meeting to October, 1929. Is there any 
discussion of that motion? 

Mr. Denys P. Myers. I understood the suggestion to be that we meet 
on October 9, 1929. 

Chairman Borcuarp. The suggestion was first made in that form, but 
it has since been suggested that we leave open the question of the exact date. 

Mr. Myers. The understanding would be, of course, if we decided that 
we would do this, that we would meet at a time when it would fit in with the 
meetings of the Institute of International Law. 

Dr. Scott. The Chairman was directed to appoint a committee to 
make arrangements for collaboration of the American Society of Interna- 
tional Law in some way with the European Institute, and it ishighly probable 
that the committee in question would request the members of the Teachers’ 
Conference to act as hosts on behalf of the American Society of International 
Law. 

Chairman Borcuarp. Is there any further discussion of this motion 
which is now before us? 

Professor Quincy WricuT. I wish to say that I think this is an extraor- 
dinary opportunity and also a challenge to the members of this organiza- 
tion. It certainly devolves upon the members of this Society to prepare 
papers and discussions of the highest excellence. 

Chairman Borcuarp. Is there any further discussion? If not, I will 
put it to a vote. 

(The motion was unanimously carried.) 

Dr. Scott. Will you enter into the record that the motion was put and 
carried by unanimous vote? That will be of interest to the Carnegie En- 
dowment. 

Chairman Borcuarp. I will ask the Reporter to note that this was 
carried by unanimous vote. 

Professor Fenwick. In view of this motion, I wonder if we might not 
discuss for a few moments the possibility of having the meeting come at the 
close of the ten-day session of the Institute rather than at the beginning. 
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This opportunity means so much to us all that at almost any sacrifice we 
should try to adjust our collegiate duties, but October 9 is a very hard date. 
It is possible that if we could fit our meeting in the last three or four days 
instead of the first three or four days of the meeting of the Institute a good 
many that could not attend the first part of the Institute’s meeting might 
attend the last. 

Chairman Borcuarp. You think it would be more convenient to meet 
at the end? Might not that be an equal inconvenience for some members? 

Professor Fenwick. October 9 is a very difficult date. 

Professor Jessup. Mr. Chairman, if the very generous invitation which 
has been suggested is broad enough in its scope, I should think that the 
teachers, many of them, at least, would be glad to avail themselves of the 
privilege of being there the entire time. 

Dr. Scorr. The greater the number of days the better, because after 
the strangeness has worn off you will find, I give you my word for it, that it is 
only in the externals that the teachers of the two countries differ, and if you 
could establish friendly and confidential relations in the first two or three 
days, you will find, before you get through, that we are all very much alike, 
and that they like you are charming gentlemen. 

Professor Fenwick. You gentlemen have no academic duties to per- 
form, which some of us have. 

Chairman Borcuarp. Mr. Reeves, did you wish to say something? 

Professor Jesse 8. Rerves. I was going to say that I think we should 
not limit ourselves here at the present time to the beginning or the end. Let 
us fix the meeting for October, and I take it that the working out of plans can 
be left to the Committee on Arrangements. Personally I think the earlier 
the better for all concerned. I think we ought to leave it as it is—arrange to 
meet in October. 

Chairman Borcuarp. Still it would be well to know the sentiment of 
the group on the question of whether we ought to stretch our program over a 
period of ten days or concentrate it to a period say of three days. Perhaps 
not all of the members could easily stay for the entire ten days. I would like 
to know the sentiment of the group on the subject. 

Professor DantEL C. Stanwoop. There is nothing in regard to the 
actual program that would prevent their being earlier and availing them- 
selves of any or all of the meetings of the Institute. Those who can come 
earlier and avail themselves of the meetings of the Institute of course will 
profit by it, and those who can not, of course would be the losers. 

Chairman Borcuarp. Are the meetings of the Institute open, Dr. 
Scott? 

Professor Sranwoop. I doubt if it is really advisable to stretch out our 
meeting over the whole time, for the Teachers’ Conference. We could have 
the Teachers’ Conference at a certain time, and then those that can come 
earlier might do so. Some can and some cannot. 
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Dr. Scorr. It will be my pleasure to see that every member of the 
Conference is invited to attend the sessions of the Institute. They are open. 
That is to say, they are open to those whom the Institute wishes to have. 
The sessions have, I understand, always been open to persons interested. 
Usually there are not many people interested in the meeting. The question 
arose at Stockholm last year whether a woman would be permitted to attend 
the sessions, it was presented to the governing board, and the governing board 
approved. They said they were wasting their time discussing the matter, 
that the doors were open and all the ladies were welcome tocomein. We can 
go on the theory that the sessions are open to anyone who is interested. 

Professor Prrman B. Potter. May I move that the Teachers’ Con- 
ference authorize its Director or its Executive Committee, if we have such 
a unit, to arrange the details of the October meeting with respect to the exact 
days of the month and the activities to be carried on during the meeting, in 
consultation with the President of the Institute of International Law, con- 
sulting, as far as possible, the convenience of the members of the conference? 

Chairman Borcuarp. Would you object, Mr. Potter, to sounding out 
the sentiment of the group on the question whether the official meeting ought 
to be concentrated to, say, two or three days, or whether it ought to be 
stretched out over the entire conference? 

Professor Potrer. I should think that it would be a very fine thing if 
we could discover the sentiment of the members of the Teachers’ Conference, 
but I doubt very much whether we can make very much progress on that 
this afternoon because of the relatively limited number of members of the 
Teachers’ Conference who are here; and I should think that perhaps we 
would have to have recourse to a more inconvenient but more effective 
method of finding that out by inquiry. 

Chairman Borcuarp. You think a mail questionnaire ought to be 
sent out by the Committee? 

Professor Potter. I think something of that kind should be done. 

Professor Jessup. I believe that the last conference instructed a 
Committee of the Conference preparatory to the next meeting of the teachers 
to send out a questionnaire which would cover a considerable variety of mat- 
ters or a number of items, and I should think it is quite feasible to include 
this poll among the other items. I suggest it might be possible, in view of 
the fact that the meetings of the Institute will probably occupy most of the 
mornings and of the afternoons that the meetings of the Teachers’ Con- 
ference would have to be held largely in the evening. Accordingly we could 
not do the work of the Teachers’ Conference in the same number of days that 
we have been accustomed to when we have met morning and afternoon. 
Through the medium of a questionnaire we might find out what the arrange- 
ments of the program could be, so as to fit in the various topics of discussion 
with the program. 

Chairman Borcuarp. I think that is a very good suggestion. One of 
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the purposes of this meeting has been largely to get the ideas of the members 
of the Teachers’ Conference on what the Teachers’ Conference might best 
do for the mutual and reciprocal benefit of the members. 

We will leave that matter, then, in thatform. We will make it a matter 
of finding out the sentiment of the group on how long they care to stretch out 
the conference. It is undoubtedly true that it will meet only evenings, and 
there is some necessity, perhaps, for meeting over a longer period than if we 
met three times a day. 

Professor Porrpr. I do not want to appear to be technical or anything 
of that kind, but should the motion not be that the arrangements are left to 
the Executive Committee of the Conference? 

Chairman Borcuarp. I do not know how formal we ought to be here 
in our group. We are here among ourselves, so to speak. But if you would 
like to make it in the form of a motion, I should be glad to entertain it. 

Professor Porrer. I make that motion. 

Chairman Borcuarp. To have it left to the Executive Committee to 
sound out the membership on their preference? 

Professor Porrer. And to make the final decision as to details. 

Chairman Borcuarp. You would not understand that to include 
program, would you? I thought this meeting was largely to determine what 
the sentiment of the group is on what should be our program for the next 
meeting. 

Professor Potter. It does seem to me that the Teachers’ Conference 
should establish a committee to function from now on, from as early as that 
committee may be appointea, right straight through to the meeting in Oc- 
tober, so that there will be some body, some group of the members of the 
Teachers’ Conference, taking care of all details, including program. 

Professor Jessup. I hesitate to interrupt you again, but I understood 
that the committee appointed by the last Conference was charged with the 
task of preparing the program and arranging the details of the Conference, 
subject to the authorization and approval of the Director, and the purpose 
of this meeting was merely to get suggestions and the wishes of the members 
to guide the activities of that committee. 

Chairman Borcuarp. That is true, as I understand it, hence I thought 
I would move into the first place the discussion of what our future program 
for the October meeting might be, and on that point I would like to get sug- 
gestions from the membership. 

Professor Stanwoop. I notice, for instance, that we have increased the 
number of days from three to four in the meetings of the American Society of 
International Law, and there are those who think we ought still further to 
increase it from four to six days. We have members who have gone home 
today, and members who went home yesterday. Now it is perfectly appar- 
ent that some of our members cannot spare the number of days necessary to 
attend, and if we extend the Teachers’ Conference over a whole week we are 
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going to have some teachers who attend the first and some who attend the 
last, and it seems to me if we can concentrate our own program, bunch it, so 
that those that can come can attend all the meetings, and then those who are 
privileged and who have the time can attend the other meetings, the program 
will be very much more successful from the teachers’ point of view. I think 
we could well concentrate our program and leave it open to those who can 
come to do so. I doubt very much the wisdom of extending our program 
and making it contemporaneous with the meeting of the Institute. We will 
have vacancies from the first day to the last day of our Conference if that 
program is carried out. I therefore suggest we concentrate our program and 
give an opportunity for those who can spend the time to spend it. I shall 
spend probably all the time. Some cannot. I do not know that that is a 
valuable suggestion, but it may be. 

Chairman Borcnarp. I think it is. I think it is a very valuable 
suggestion. 

Professor Stanwoop. It leaves it open to the teachers to spend what 
time they can. 

Professor WRIGHT. I agree with what Mr. Stanwood has said, but if we 
are going to have only one meeting a day, I should think three days would 
make it too brief. Of course if we have five meetings that will spread over 
the whole week anyway, thus it is very difficult for me to see how we can 
avoid meeting for a whole week. 

Professor Stanwoop. May I remind Mr. Wright that we never have 
met five days. 

Professor Wricut. Yes, but we have met both mornings and after- 
noons. 

Professor Stanwoop. I am perfectly willing to spend the time, but I 
am only thinking of those who cannot. 

Professor WricHT. On this special occasion we will have the oppor- 
tunity of meeting only once a day, and I should think in three days it would 
be very difficult to get enough meetings for our own purposes. 

Chairman Borcuarp. Well, that is one of the questions. How much 
do we wish to discuss, how many different topics do we want to discuss. The 
length of the meeting depends to a great extent on the decision of that ques- 
tion. Now I think it is in order to make suggestions as to the subject matter 
of that October meeting. Do I hear any suggestions? There are two sub- 
jects on the program today, namely Research in International Law and 
Publications Activity of the Teachers’ Conference. Research alone could 
occupy a long time. I think some of the members of the Executive Com- 
mittee had contemplated that as a subject. I would like to hear suggestions 
on that question. 

Professor Wricut. Mr. Chairman, I would like to see a program 
arranged under topics that are a little less general than those we usually have. 
We usually have broad topics concerning teaching, and so forth. It seems 
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to me we might discuss selected topics suitable for research, and other limited 
fields. For instance, research in international procedure, research in the 
theory of international law and other limited topics of that kind. I also 
think that topics for teaching should find a place on the program. 

Chairman Borcuarp. There is one question I would like to submit 
that has been put by some of the members of the Executive Committee. 
There has been an opinion on the part of some that we should discuss tech- 
nical subjects, just like the Society of International Law or any other learned 
society might. There has been an opinion on the part of others that we 
should confine our activities to the methodology of the subject, the technique 
of teaching the subject rather than a discussion of doctrines of international 
law. Is there an opinion on that question which might be a guide to the 
Committee on Program? 

Professor Fenwick. I should think, Mr. Chairman, that surely we 
might give one session to discussion of methods of teaching. Wehavealways 
found that discussion interesting and helpful; there is the almost annual 
conflict between the case system and the doctrinal system, and I should hope 
that at least some time might be given to that. 

Chairman Borcuarp. The question is rather whether we should not 
devote all of our time to methods of teaching and none of our time to discus- 
sion of technical subjects. Are we justified in a Teachers’ Conference in 
discussing doctrines? Is it not a subject for a technical society of inter- 
national law rather than merely a teachers’ organization? That is the 
question. 

Professor Potter. Mr. Chairman, I am afraid the suggestion I am 
going to make will seem to be an attempt to please everybody, but I sincerely 
feel that on this occasion, assuming that we are meeting in conjunction with 
the Institute of International Law, we might waive our strictly pedagogical 
character for the time being and include in our discussion both problems of 
research and problems of subject matter, and not confine ourselves to merely 
questions of methods of teaching. I should think that very appropriately on 
that occasion we might have a session devoted to problems of subject matter, 
as well as to problems of teaching. 

Professor Stanwoop. I find myself differing very widely with Mr. 
Potter. I doubt very much whether a technical discussion is a proper sub- 
ject for an association of teachers. I think we ought to leave that to the 
other body. We are teachers of international law and not lawyers. 

Professor Fenwick. And we have a whole session of discussion there 
as to what is international law. 

Professor Stanwoop. Exactly, and we are going to differ very widely 
on that subject. I think technical subjects ought to be left to technicians. 
I think we ought to devote our time to problems of teaching. 

Professor Potter. I will reveal what I had in mind when I argued that 
we ought to go into subjects or the content of the law. If the members of the 
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Institute of International Law are interested at all in the teachers of interna- 
tional law in the United States and hear them discussing problems of teach- 
ing, the question may very well arise in their minds, Well, what do they know 
about the subject matter itself; we would like to hear them talk about the 
subject matter of international law itself as well as the problems of teaching. 

Professor WricHT. I agree with what Mr. Stanwood says, and my 
suggestion of topics, of rather specific topics of research, contemplated dis- 
cussion of topics that could be suitably assigned to graduate students. That 
would perhaps involve some question of subject matter, but at the same time 
it would be headed up toward a problem which to a professor who has gradu- 
ate students would be very practical. I think that we have two major fields 
of interest, the problem of teaching classes in general and the problem of 
developing research among ourselves and among our graduate students. I 
think our program should be in those two fields, and an effort should be made 
to have some sessions which deal with research in international law in a 
rather specific way. We might for instance, have a session devoted to re- 
search in the history of international law. 

Chairman Borcuarp. I would like further expressions of opinion on 
that fundamental subject. You see how easy it is to get into the discussion 
of technical subjects. All of us are interested in technical subjects on which 
differences of opinion have developed. If we begin to discuss our views 
on international law, on the technical doctrines of international law, we 
would first become a scientific society as such, and, second, we should have a 
meeting extending over any number of days, with no limit. Now should we 
become a society to discuss technical subjects? Dr. Scott, I would like to 
hear your opinion. 

Dr. Scotr. I doubt very much whether I should take up your time. 

Chairman Borcuarp. You are a practitioner of law and a teacher. 

Dr. Scott. I might make an observation or two. Iam sure that they 
would like very much to look over the teachers of international law and 
international relations, that they would like to get acquainted with them. 
I am quite sure they would be pleased to hear you discuss the various meth- 
ods of teaching, to see the way you approach the subject, and the way you 
develop it, and in the very atmosphere where it isdone. Perhaps they would 
hear something which might be of use to them when they return home. Iam 
inclined to think what they would most want to know would be what we 
consider international law, what we consider international relations, and the 
manner of their exposition. Those are general topics, and if there were any 
time left for handling what might be called technical matters, that could be 
arranged. 

But I am inclined to think that more will be gained from an interchange 
of ideas from the pedagogical standpoint rather than from the technical stand- 
point of international law. Some of their members will discuss on behalf of 
their governments technical matters in the international conference at The 











219 


Hague in the course of the coming year, and I think what they will want to 
know is what you do, how you do it, and what results you get. 

I am very desirous of according to a meeting of this group of American 
teachers of international law and international relations the privilege of 
meeting at Briarcliffe Lodge in October of the present year with the Euro- 
pean Institute of International Law, and foreign teachers of international 
law and international relations, so that within a given number of days, 
without limiting the number at this time, the two bodies could get together 
and lay the basis of a close and personal collaboration for years to come. 

Professor Reeves. There is no timelike the present, therefore, although 
it may be a little aside from the topic we are just considering, I venture to 
bring it forward, because I am sure there is no motion before the house. 

Chairman Borcuarp. No, we are just engaging in a friendly discussion 
among colleagues. 

Professor Reeves. As I understand it, on prior occasions when it has 
been contemplated to hold a conference of teachers of international law, there 
has been developed a method of approach from this body, known as the 
Conference of Teachers of International Law, to the Carnegie Endowment, 
and that method has been fruitful of results, the result being the conference 
of the teachers. Now I do not know exactly what the technique of that 
method is, but whatever it may be I think that this body ought now to 
convey to the Secretary of the Carnegie Peace Endowment the motion made 
at this time for the advancement of the Conference of Teachers from April 
to October. They ought to be officially advised of the change of time. The 
Carnegie Peace Endowment ought to be officially advised as to the place of 
meeting, officially advised as to the reason for changing the time, the object 
being, as Dr. Scott has so well stated, the fraternizing of those who are inter- 
ested in international law on both sides of the Atlantic. And, in some way, 
in addition to conveying officially the information to the Carnegie Peace 
Endowment, the Endowment should be requested, if that is not too strong a 
word or, perhaps invited would be better—invited to make special arrange- 
ments in order that the action taken this afternoon may be appropriately and 
adequately carried out, and therefore I move you, Mr. Chairman, that the 
Chairman be instructed to convey to the Secretary of the Carnegie Peace 
Endowment a notification of the action taken at this meeting with reference 
to the time and place and the objects of the next conference; and in connec- 
tion with that notification, either by way of invitation or request or in some 
way that might be perhaps more suited to the occasion, the possibility that 
the trustees of the Carnegie Peace Endowment might see their way clear to 
repeat with reference to this projected meeting what they have so generously 
done in the past for those conferences that have already been held. 

That is a rather long motion, nevertheless I make it. 

Chairman Borcuarp. The Reporter, I think, got the motion. Nowis 
that motion seconded? 
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(The motion was duly seconded.) 

Chairman Borcuarp. Is there any discussion of that motion? If not, 
I will put it to a vote. 

(The motion was carried unanimously.) 

Chairman Borcuarp. The Chair will consider itself instructed accord- 
ing to that motion. ‘ 

Professor Reeves. May I suggest, Mr. Chairman, that it be noted that 
this motion also is carried unanimously? 

Chairman Borcnarp. That will be noted. 

Now, as I gathered from Dr. Scott’s remarks before he went out, he 
seemed to favor the view that methods of dealing with the subject from a 
professorial teaching standpoint met his approval rather than from the 
technical standpoint of legal doctrine. Is that the general sentiment of 
those present, that we ought to confine our activities rather to methodology 
of teaching technique? Division of subjects is probably a part of that. 
Ought we to enter into the technical discussion of topics in the general 
subject? 

Mr. Myers. It seems to me that the suggestion made might be made 
more precise. It seems to me that since there will be foreigners attending the 
sessions of this Conference, it would be inadvisable to give what you might 
call a pedagogical turn to the discussion. On the other hand, it seems to me 
that there are matters of methodology and approach of the subject and con- 
tent of the subject that would be particularly appropriate for developing in 
the meetings of this Conference. 

I have in mind a definite suggestion. In taking up a treatise on inter- 
national law one is always puzzled to know what force a writer gives to great 
multilateral conventions. One will rather assume that when a multilateral 
convention is made it becomes law, and everything else he treats on the 
assumption that that convention constitutes the law. Another one will 
assume that bilateral conventions are generally accepted as a sort of con- 
stituted law. 

There is another phase of the multilateral convention. When is a 
multilateral convention, if sufficiently accepted by the states, to be regarded 
as international law? It seems to me that a question like that, the attitude 
toward multilateral conventions in teaching and determining international 
law might be an appropriate subject for discussion. It would at the same 
time develop a pedagogical approach, without insisting upon that, and like- 
wise give a basis for a technical handling of the specific subject. 

It seems to me that perhaps in working out one day’s program such 
subjects might be a very fruitful field for discussion, one in which foreigners 
would be very greatly interested and from which we would very greatly 
profit by an opportunity to compare the attitude of different teachers. 

Professor Stanwoop. May I speak again? 

Chairman Borcuarp. Yes, Mr. Stanwood. 
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Professor Stanwoop. I am frankly afraid. I am trembling. We 
must remember, in this connection, that the Institute is a body of extremely 
learned technicians, and I myself cannot conceive—of course we know how 
broad minded and how big hearted our new President is, and he assumes that 
these gentlemen from abroad will be interested in our approach to subjects 
but can any of us who sat last year downstairs in our Teachers’ Conference 
conceive—of any foreigners taking any interest in such a discussion? We 
have had all kinds and varieties of teachers, and I cannot myself see how they 
would be in the slightest degree interested in the discussion of such questions 
as came before us last year. If we are going to make ourselves in any way of 
interest to them, we should be extremely careful about the arrangement of 
our program. Asa Teachers’ Conference we are going into session with them 
at their invitation, and we ought to select our topics rather carefully. You 
sympathize with me I am sure, Mr. Chairman. 

Chairman Borcuarp. Yes, I do. 

Professor Stanwoop. You know what I mean. 

Chairman BorcHarp. Yes. 

Professor Stanwoop. I therefore suggest to those who have the meet- 
ing in charge that we cannot permit a discussion as irrelevant as we had at 
that time. 

Mr. Wiuu1amM C. Dennis. I want to make the suggestion that one eve- 
ning be devoted to a serious discussion of some substantive topic of the law. 

Professor STANWOOD. (interposing). By lawyers? 

Mr. Dennis. By members of this Conference, than whom there are no 
better international lawyers, I am sure, in the United States. Questions of 
method are, of course, exceedingly interesting, and I do not wish to say a 
word against discussing them, but I would feel sorry, especially on an occa- 
sion like that, if the members did not have the advantage at least of one 
evening devoted to a discussion of a question of international law. 

Professor Stanwoop. ‘That is what I want them to have. 

Chairman Borcuarp. I think that is a very good idea, to give them a 
sample of what we can say about technical subjects aside from teaching. 

Professor Jessup. I think we ought to bear in mind, however, that 
there are eminent members of the teaching profession of international law in 
the United States who are members of the Institute and who we presume will 
ably demonstrate to the international lawyers of other countries their great 
ability as international lawyers. 

Professor Stanwoop. Hear! Hear! 

Professor Jessup. And I am inclined to agree with Mr. Stanwood that 
a conference of teachers of international law should follow the line we have 
previously followed and confine itself to the academic and pedagogic side of 
the subject rather than discuss subjects such as are discussed in the American 
‘Society of International Law. 

Chairman Borcuarp. Of course Mr. Myers did bring up a subject 












222 


which merges easily from one into the other, and perhaps there are other 
such subjects. 

Professor WricHT. I do not know that a motion is appropriate at this 
time. Would you like to have a motion? 

Chairman Borcnarp. If you see fit to make one, certainly. 

Professor WricHT. I move that this go to the Program Committee, 
and that it in general be confined to these two subjects: One, the curricu- 
lum and methods of instruction in international law; and, two, problems and 
methods of research in international law. 

That is the motion. 

My neighbor here made a suggestion that struck me as good. Would it 
not be possible to invite European members to talk to us on teaching methods? 

Chairman Borcuarp. Yes, indeed. I was going to ask your permis- 
sion to invite some. 

Professor Wricut. I think that would be of tremendous value tous. I 
think that is something which the Program Committee might well have in 
mind. 

Chairman Borcuarp. Before I put your motion, may I say that at the 
last conference we discussed the question of inviting to our next conference 
certain leading foreign scholars to give us their views as to how they teach 
the subject and what their view is as to curriculum. We will have, I assume, 
a splendid opportunity of getting some foreign scholars to do that very 
thing, and I want, before I am through, to have your permission when I am 
abroad this summer, or perhaps for one or the other of the members of our 
Committee to invite some of those foreign scholars to contribute to our 
program. Before I do that, however, I think we ought to have a fair idea of 
what our program is going to be. 

Is there a second to the motion? 

(Professor Wright’s motion was duly seconded.) 

Professor Potter. I think we ought to have an indication of opinion 
on the third point which has been raised in the discussion. I should be glad 
to see the whole matter of the contents and scope of the program left to the 
Executive Committee of the Teachers’ Conference, but if we are going to get 
a vote this afternoon I would like to see a vote also on the third point, and in 
order to bring up that point, I move that the program include questions of 
substantive law. I am trying now to get an indication of opinion on that. 
I feel that we ought to have questions of substantive law. 

Chairman Borcuarp. The motion then is first on the amendment, 
whether the amendment will be accepted. Is there any discussion of that 
motion? 

Miss Marsor1E OwEN. I would like, with the permission of this 
learned society to make one single remark. I am not a teacher, but the vile 
body upon which teaching is practised, as I have been a student of interna- 
tional law both in Europe and in America. I think it possible that Mr. 
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Stanwood may have underestimated European interest in American teaching 
methods. In Oxford, for example, there is great interest in the case method, 
but little understanding of it. It seems to me that in this convention we are 
going to have a unique opportunity of comparing the two methods of teach- 
ing, exceeding the usual opportunities of personal intercourse. I am sure 
that these gentlemen from Europe will be glad to take part in your discus- 
sions, whatever the subject may be, but I feel very certain that the Europeans 
will derive great benefit from a discussion of teaching methods, and I think it 
possible that the American members may derive some benefit from such a 
discussion with the Europeans. 

Chairman Borcuarp. Is there any further discussion of the amend- 
ment to the motion? 

Mr. Dedx. I would like Mr. Potter to kindly explain his motion. 

Professor Potter. I think we might have a session devoted to sub- 
stance alongside of a topic dealing with teaching. 

Mr. Drdx. Does not the Institute devote itself to a discussion of such 
subjects? 

Chairman Borcuarp. Oh, yes, but you see we are a conference of 
teachers, and I presume the special reason for calling us into life was for the 
purpose of improving methods of teaching international law in this country. 
I think the historical origin of the conference will help to bear out that 
suggestion. Now the question is, shall we spread out for the delectation of 
the Institute of International Law and our own mortification? 

Professor WricHt. I think it is important we should preserve the dis- 
tinction between the Teachers’ Conference and the American Society of 
International Law. If we spread out in a general discussion we fail to main- 
tain a differentiation. It is also true that the teachers conference has 
among its members persons who are really not teaching international 
law at all, and who know very little about that subject. We are teachers of 
international law and international relations. In the courses given in a 
majority of the colleges and universities of the country international law is 
only a part. The customary course has a great deal of what we may call 
politics or diplomacy as well as some international law. 

I think that the common interest which binds this group together is not 
a technical knowledge of international law, but is the fact that they are 
teaching international law and international relations which are in the college 
curriculum as related subjects, and thus I think it is important that we 
should confine the papers and the discussion in these meetings to the topics 
which bring together the members of this Society in a common interest. 

Professor Potrer. I do not want to take up too much time, but there 
is one reference in what Mr. Wright has said which perhaps ought to be 
brought out. As I understood the words spoken by Dr. Scott, the Teachers’ 
Conference is, in a way, to represent the Society of International Law in this 
case. The Society of International Law as such will not be represented, and 
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therefore we are acting in a dual capacity on that occasion. I agree with Mr. 
Wright and the others who have spoken on this point ordinarily. I have 
felt very strongly myself that the Teachers’ Conference in its regular meet- 
ings should confine itself to problems of teaching, but it seems to me that 
on this occasion for various reasons it might be advisable to have a session on 
substantive law questions, partly because we are standing in the stead of the 
American Society of International Law. 

Chairman Borcuarp. That is the point to be considered. 

If nobody else wishes to be heard on this motion, the motion is on the 
amendment, the adding to Mr. Wright’s motion the question of whether we 
should discuss some topic of substantive law at the forthcoming meeting. 

Mr. DeAx. It is a fact, is it not, that the sessions of the Institute are 
going to be devoted to discussion of substantive law? 

Chairman Borcuarp. There is quite a list of subjects for discussion. 

Mr. DerAx. Is it not probable that in the discussion of methods sub- 
stantive questions will be included? 

Chairman Borcuarp. Quite probable. I presume that is always 
possible. 

May I put the motion then? The motion is on the amendment to add 
some topic of substantive law to the forthcoming program. Those in favor 
of adding some topic on substantive law will signify by saying aye. Con- 
trary minded, no. 

Professor Fenwick. Since the vote seems to be about even, could we 
not advise the Executive Committee that there is an even division of opinion, 
and let it use its own discretion? 

Professor Stanwoop. Hear! Hear! 

Chairman Borcuarp. Does that meet with the approval of the body, 
without putting it toa vote? I thought the ayes had rather a little majority, 
but I may be wrong. In any event, the Executive Committee will be 
guided by the discussion here. I do not think the Executive Committee 
in an organization of colleagues of this kind ought to make up their program 
exactly as the American Society of International Law does. They cannot 
consult everybody about their program, so they set a program. I do not 
think we ought to do that. We ought to consult our own membership as to 
what our program should be, and the Executive Committee ought to be 
guided and the director ought to be guided by the views of the group. 

It seems to me that is the most effective way of codperating among the 
teachers, and it is for that reason that I am venturing to prolong this meeting 
by asking your approval of several ideas. 

Now I would like to ask your approval for this further idea, before 
putting Mr. Wright’s motion as a whole, unless it can be deemed to have been 
adopted. May I assume Mr. Wright’s motion to have been adopted, that is 
to say, his two subjects and your addition, or shall I put it as a formal motion? 
Mr. Wright has moved that the program consist of a discussion of curric- 
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ulum and research, to which Mr. Potter moves an amendment. That 
amendment may or may not have carried, but it is a guide to the Executive 
Committee, whatever the conclusion may have been. 

Professor Wricut. If Mr. Potter’s amendment is assumed to have 
been carried, it is not necessary to put my motion, because his motion covers 
the whole field. 

Chairman Borcuarp. Well, you still have some specific subjects left 
open. 

Professor Wricut. I cannot think of much that is not included. My 
idea was to restrict the field. A substitute of that kind would necessarily 
involve my motion. 

Chairman Borcuarp. May I ask this question, then: Is it your belief 
that we should invite a certain number of foreign scholars, after we have 
selected our program, preferably those who can speak English, I presume, to 
participate in our conference and contribute to the different topics that we 
decide to assign as subjects for discussion? 

Professor Jessup. I should think that all of the members would be in- 
vited to attend the sessions, but that particular members would be asked to 
take part. 

Chairman Borcuarp. Yes, to ask certain members to discuss the sub- 
jects, and let them know that they are to be called upon. Of course I pre- 
sume at all these conferences after a formal paper or papers have been dis- 
cussed everybody can participate in the discussion, but my point was whether 
we ought not to ask them to take a place on the program, perhaps one foreign 
scholar on each of the programs. Does that meet with your approval? 
Does anybody disapprove of that? 

Professor Stanwoop. May I ask if the intention is to ask teachers? 

Chairman Borcuarp. Oh, yes, they would be teachers. In fact, 
most of the members of the Institute are teachers. 

Now Mr. Wright has brought up the question of research as a subject 
for discussion at our next Conference. When we called this meeting the idea 
was that it was to be a liaison meeting between meetings of the Conference 
for the purpose of clarifying our ideas and to get the greatest benefit from our 
next Conference. A conference held at periods of two or three or four years 
loses a great deal of value by reason of lack of continuity. Hence the Society 
of International Law determined to devote one session to a meeting of such 
teachers as might come here not by special invitation of the Carnegie Endow- 
ment, but by reason of their interest as members of the Society of Interna- 
tional Law, or some other cause, to meet for the purpose of discussing matters 
of mutual interest. You will notice on the program the subject of research 
and the subject of publications. 

On the subject of research there are several members here who have done 
considerable research. That is, they have done research on research—what 
is being done in the way of research in international law. It might be of 
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some interest even in advance of our next meeting, perhaps to help the next 
meeting, if one or two of those men would be willing to give us the benefit of 
what they have discovered in the progress of their research. Mr. Potter has 
done some and Mr. Wright has done some. I would like to call, with your 
permission, on those two gentlemen. 

Mr. Wright, would you like to give us a few ideas? 

Professor Wricut. I was hoping to get some inspiration from this 
meeting. I very much prefer that Mr. Potter would give us the benefit of 
his report, and I perhaps might add to it. 

Chairman Borcuarp. Mr. Potter, you seem to be forced into the 
limelight. 

Professor Porter. Mr. Chairman, I was just then discussing publica- 
tions with Mr. Dennis. It is not from any desire to shirk any obligation 
that might fall on me that I hesitate. 

I came into this question as the result of being requested by the Policy 
Committee of the American Political Science Association to prepare a report 
on research in international relations. The Policy Committee of the Ameri- 
can Political Science Association is a special committee created to survey the 
activities of political science associations, to point out shortcomings and 
make suggestions for development, and I was appointed as a member of that 
committee to make a study of research in the United States on international 
law and related topics, to use a phrase more familiar to this body. 

I began by making a list of organizations in this country conducting or 
supposed to be conducting research in international law or related topics, and 
I sent out a letter requesting information from some of those organizations. 
On the basis of that material and some other material already on hand, I pre- 
pared a report for the Policy Committee of the American Political Science 
Association, which has not yet been published, although I do not think there 
is anything confidential about it. Copies of that report, have, I believe, 
been forwarded to various individuals outside of the Policy Committee, to 
Mr. Wright, I think, for instance. 

Professor Wricut. No. 

Professor Potter. You have not received it? 

Professor Wricut. No. 

Professor Potter. ‘There are copies provided for several people outside 
of the Policy Committee who are also studying this question of research in 
the international field, and particularly for the members of another commit- 
tee created by an entirely different organization, namely, the Social Science 
Research Council. 

That committee is headed, I believe, by Professor Chamberlain, and 
Professor Wright is a member, and Mr. C. P. Howland, of New York City, 
is a member, and there are doubtless other members whom I do not know. 
It is intended to provide all of the members of that committee of the Social 
Science Research Council with a copy of this report. 
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I do not know whether there is any point in my attempting to summarize 
this report for the Policy Committee of the American Political Science Asso- 
ciation. It is organized with reference to the organizations in the United 
States supervising research in this field. They were classified in a number of 
groups: private business organizations; private propagandist organizations; 
private educational organizations; public educational institutions and, 
fifth, governmental departments. 

Of course there is some difficulty in drawing a line between those various 
groups, but the plan of treatment seemed to me to work out very well, al- 
though those who read the report may differ from me in that impression. 

The attempt was made to discuss the relative values of the research con- 
ducted by those different types of organizations, with reference to scientific 
soundness, for example, and a wide divergence was found between the re- 
search conducted by private business organizations where the soundness of 
the report may mean dollars and cents, profit or loss, and the so-called re- 
search conducted by a propagandist organization which sometimes does not 
deserve to be regarded as research at all, and again the variation when you 
come to research conducted by governmental departments, sometimes influ- 
enced by various types of bias. I was also interested in the question of 
financial arrangements, and the question of personal researches conducted 
for some organizations by people who can be described with accuracy only by 
the term amateurs, not to say dilettanti as against organizations of men 
and women who have had most rigorous legal and statistical training. 

I do not think I can attempt to summarize this report more fully, al- 
though I should be very glad to answer any questions in regard to it. 

The principal question which I would like to raise in respect to the whole 
situation is the question of coérdination. Now I took up the work for the 
Policy Committee of the American Political Science Association without 
knowing of the existence or without remembering, I should say, because I had 
known of the existence of the Committee of the Social Science Research 
Council—without remembering the existence of that committee, I took up 
this work, without knowing, I think, that they were engaged in a survey of 
research, and then later I became aware that I was working on a question on 
which other people were working also. I later received a communication 
from President Wilkins of Oberlin, who is also conducting a study of a some- 
what similar character. 

Now it is obvious, I think, that there are going forward in this country 
at the present time a number of surveys of research. Mr. Borchard, now 
that I recall it, mentioned afourth. Is it not obvious that some coérdination 
might be profitable? I do not know whether the codrdination can most 
properly be inaugurated or attempted by the Social Science Research Coun- 
cil, by the Political Science Association, or by the Teachers’ Conference or by 
what organization. What was the survey to which you referred, Mr. 
Borchard? 
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Chairman Borcnarp. A survey is being made by a committee from 
Yale University. It is quite a private affair, for the purpose of finding out 
what is being done in order to occupy a field that is not now being filled. 

Professor Potter. I suggest, in concluding these few remarks, that 
there is a problem of coérdination here. It may be that the Conference of 
Teachers of International Law and Related Topics has as broad a field of 
interest and as wide a range of personnel as any other organization which 
may be thought of, so that it would be placed in a position to attempt to 
coérdinate these activities. I do not know. 

Chairman Borcnarp. The field of international law of course is not 
necessarily national. They are doing a great deal of research in foreign coun- 
tries. I think particularly of the Royal Institute of International Affairs at 
London, and the Bruns’ Institute of International Law at Berlin, which, to 
my mind, is one of the most significant things developed since the war. They 
have an appropriation of $125,000 a year, in a poor country like Germany, 
of which the government contributes about two thirds, and the private 
vesearch organization known as the Kaiser Wilhelm Gesellschaft contributes 
about one third. They have a staff of some twenty people. They are highly 
trained technical people. They regard them in part as permanent staff and 
in part as rotating for the recruitment of the teaching profession in Germany. 
They give information to the German Government and to diplomatic 
services, to foreign governments, and I am told that investigators from all 
parts of Europe come to their offices in Berlin. That is quite a significant 
movement. I would like to see something of that kind developed in this 
country and in other countries as well, and then effect some international 
coéperation. 

Professor Potter. I might add that the survey which I made was con- 
fined to the United States because it was connected with the work of the 
American Political Science Association, although in the concluding para- 
graph of my report I point out that any survey of research of international 
law and related topics should be conducted on the universal, world-wide 
basis, and I suggest that the organization at the top which might very well 
undertake to coérdinate all such service is the Institute of Intellectual Coép- 
eration of the League of Nations; I think that there is where we will all 
converge in this activity at the top. 

Chairman Borcuarp. Can we as a Teachers’ Conference do anything 
to facilitate that coérdination, first the investigation and then the establish- 
ment and then the coérdination of what is established. 

Mr. Wright, will you not give us the benefit of your views? 

Professor Wricut. I was very much interested in the statement Mr. 
Potter has made, because I have been trying for some time to get that report 
of his, but have been unable to get it. I hope he will send it to me in time. 

The work which I am to undertake is in connection with the Social 
Science Research Council. As Mr. Potter says, it has a committee on 
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international relations, and this committee has an appropriation for investi- 
gating research in the field of international relations. It had a number of 
meetings in which the question was discussed of how it would proceed on 
that very extensive task. It has decided that the phrase international rela- 
tions is one hardly susceptible of definition; that practically everything which 
is studied in the field of social sciences and a great deal in the field of natural 
sciences may be necessary to an understanding of international relations. 
In other words, the term international relations, in the broadest sense, in- 
cludes almost everything that can be. So we do not know exactly where to 
begin and where toend. We had to proceed more or less haphazard. Thus 
the members of the committee, in some cases, and in some cases outside 
persons, were asked to make reports at a meeting which is to be held at the 
end of May on various selected topics. 

One of these, for instance, is research in international labor problems, 
which Mr. Lorwin is undertaking, and another topic is the research activity 
being carried on by the League of Nations and the international labor organ- 
izations which Mr. Feis is undertaking, and Mr. Thompson has in hand a 
project on the institutions in the United States engaged in research in inter- 
national relations, which will have considerable resemblance to Mr. Potter’s 
report. The specific topic on which I have been asked to make a report 
is the progress of research in international law. I have not progressed so 
very far with that as yet. I have written letters to a good many people, but 
I have not as yet formulated the way in which I will approach the report or 
the scope which I will give it. I do not want to confine it merely to a dis- 
cussion of work being done by certain institutions. 

Undoubtedly a great deal of most important research in international 
law is being done by individuals. One might, for instance, go through the 
recent bibliographies and try to get some estimate of what the important books 
are and what the important articles in the technical periodicals are, to see 
what kind of work is being done, what are the fields which are being particu- 
larly stressed by the people who are known as international lawyers, or one 
might make investigation from the institutional point of view and ask what 
line of investigation the institutions which are interested in international 
law are engaged in. 

One might write around to a number of the most eminent international 
lawyers and ask them what they regard as the important things which have 
been done in recent years in the field of international law. I hope to pursue 
all those methods to some extent, but my interest is not in making a directory 
or encyclopedia of what is being done in international law, but to try to locate 
the relatively few things that are being done which are of major importance 
to the development of the science of international law. 

What have we done since the war which will be remembered in the years 
to come, if anything? It is that sort of thing that I am after. Are there 
any lines of research, any collections of material which are of unusual sig- 









230 


nificance since the war; which will institute a new practice or a new method 
for the study of international law; which will be of importance in decades if 
not centuries to come in the development of our science? 

Now, of course to select that sort of thing is a matter of great difficulty. 
One would have to get evidence from various sources; and I imagine what- 
ever I may set down in my report as being important will be forgotten in five 
years, and the things I have overlooked entirely will be the things which will 
be remembered in twenty-five years. 

I should be very glad if anybody in this group that has seen anything 
written or knows of any research which is going on which they regard as of 
major importance would send me information about that. That sort of 
information, based on the judgment of people that are in the field, seems to 
me the best means I can have for finding out what I want. 

Perhaps I should say a word about my idea of research. Research con- 
notes to me precision and accuracy. Sloppy work is not research. It also 
to me connotes a general objective. You may have an attorney that pre- 
pares a brief for an international arbitration. He may prepare something 
which is very precise and accurate, but its object is the winning of a very 
specific case, and in the sense in which I am using it that probably would not 
be called research. When we think of research, we think of something the 
object of which is to promote the science as a whole. I think that some of 
the work which is most important is the collection of materials. Various 
types of material have been collected. Of course John Bassett Moore’s 
new collection of international arbitrations is a monumental thing. We can 
recognize that as a research which will certainly be recognized in centuries to 
come. In my opinion the study which has been made of international 
organization and procedure is of very great importance. I do not know what 
particular works I would put my hands on as being the most important in 
that field, but I think there has been a larger general interest in the develop- 
ment of procedure and organization for the better application and enforce- 
ment of international law in the period since the war than there had been at 
earlier times. Mr. Ralston’s work in bringing together that sort of material 
has been of very great importance. 

There is another movement of great importance. We might almost call 
it a return to natural law. There is, as you know, a school of writers in 
Austria, of which Kelsen and Verdross are leading members, which is devot- 
ing a good deal of philosophy to this subject. Lauterpacht’s book on Private 
Law Sources and Analogies of International Law, in which he has developed 
the thought that courts of arbitration and international lawyers have always 
made use of general principles of law indicates a somewhat similar tendency. 
International lawyers have always spoken of treaties and custom as being the 
main source upon which they rely, but if you go to what they have actually 
done you will find that they repeatedly have made use of general principles of 
law which they naturally discover by their knowledge of private law systems. 
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Out of that he is developing a philosophy that there are certain relations 
which are universal in all systems of law, and consequently private law gives 
us a body of material which we can draw on in the development of interna- 
tional law. 

There has also been a tendency to develop in a more strictly juridical 
manner a number of specific topics. We have had, for instance, Professor 
Jessup’s study of territorial waters which I would take asatype. It takesa 
rather limited field and attempts to exhaust the materials we have that bear 
on that specific topic. We have had a number of studies of that kind, and I 
think that efforts of international lawyers to focus their attention on one 
specific subject and bring together all the juridical matter, whether in the 
form of legislation, arbitration, treaties, or what not, may be contrasted to the 
attempts to write a treatise which covers the whole field of international law. 

As I see it, the tendency is against the latter practice. People working 
in the field now realize that if they want to contribute very much they have 
got to confine their efforts. 

That perhaps gives some idea of the sort of thing I have in mind, and I 
should really very much appreciate any assistance anybody can give me in 
the way of suggestions. 

Professor Fenwick. I should like to ask Mr. Wright a question, if I 
may. A good many of our special studies, monographs in the field of inter- 
national law, seem to me to be largely studies in historical research. I should 
like to ask Mr. Wright if the study of the armed neutrality of 1780 should 
properly be included under the general title Research in International Law. 

Professor Wricut. I should distinctly say that it should. I am glad 
you mentioned that, because I think that is another field in which we have 
had a good deal of development. I think there has been a great deal of 
interest in the history of international law. Visawanatha has written a 
book on international law in India, and I know that there have been one or 
two books on international lawin China. Butler and Maccoby have written 
the history of modern European international law. I think that is an impor- 
tant approach. The interest in the history of international law of course 
indicates a method of approach to the subject. As you know, we had a his- 
torical school of jurists developed by the works of Savigny, Sir Henry 
Main and others. Their historical researches led to something of a new con- 
ception of private law. We have what we speak of as the historical school of 
jurisprudence. Those people who are interested in studying the history of 
international law will doubtless develop a point of view and a method of 
approaching the subject which we might eventually call the Historical 
School of International Law, which would doubtless be quite different from 
the schools of Kelsen and Lauterpacht, which we may come to call the An- 
alytical School of International Law. Doubtless we will eventually have 
various schools of international law, and perhaps we can already discern some 
of the tendencies. 
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Professor Fenwick. It was my thought, Mr. Wright, that many of 
these topics deal not with international law of today but with the history of 
international law of the past. In so far as the principles announced by the 
Armed Neutrality of 1780, say, are concerned, the subject is over. Inter- 
national law of today is not based upon the principles of the Armed Neutral- 
ity of 1780. At any rate, we will say, we have moved on beyond that par- 
ticular topic. That topic relates now to the history of the past. We are 
concerned now with international law of today, that particular rule of con- 
duct in force today, and should we—this is my same question over again— 
should we properly include, in making a research of international law, re- 
search into the history of international law that may have held one hundred 
years ago, but which is conceded to be no longer the law of today. 

Professor Wricut. Let me simply ask a question, Mr. Fenwick. 
Do you think that Sir Henry Main’s investigation of the ancient law of India 
had practical effect on the development of law in England at the time Sir 
Henry Main was writing? 

Professor Fenwick. Oh, I think so, without any question; but I think 
we have moved on past the time when such an approach is of any value to us. 
I think we have passed the point in the study of international law today 
where we have to trace the custom back to 150 or more years. 

Professor WricHT. I am glad to know your opinion. 

Chairman Borcuarp. There are many subjects of law today which 
you cannot adequately present to a court without knowing the history, and 
where the doctrine came from. I do not see how you can really overlook 
the history of any topic. 

Professor Fenwick. I have in mind the United States Neutrality Act 
of 1794. I take it that is past history now. Would you say it was present 
research in international law? 

Chairman Borcuarp. To me that would be, very decidedly, because 
I do not think you could understand the doctrine of neutrality in the United 
States without knowing the history of that act. 

A Memser. I would like to say a few words on this question of the 
coérdination of these surveys, because I am a victim of the lack of co- 
ordination. I was asked to make this study for the first time relating to 
American institutions concerning the subject of international affairs. Now, 
just accidently I found that Professor Potter had made such a study for the 
American Political Science Association. From his description of that it 
seems that my work should not be done, that it would be just a duplicate, 
and I have not, fortunately, gone very far. I have not seen a copy of the 
report, but Professor Potter is trying to get one to me, I believe, and it 
probably will make my work unnecessary. I may have to supplement it, 
perhaps, if it does not cover a broad enough field. But my point is in con- 
nection with the point made by Professor Potter, that that was a question of 
coéperation, and the League of Nations should be the codrdinating agency 
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in these matters of international relations research. There is actually at the 
present time an effort being made by the Council on Foreign Relations of the 
League of Nations to codrdinate the researches instituted by the different 
countries studying international affairs. 

The first conference of delegates was held in about March or April, I 
think, 1928. The second one was held in London last March, that is, March 
of this year. They are specifically concerned in this matter of codrdinating 
the research in international affairs going on in different countries. They 
are organizing a conference now on the basis of a codrdinating committee in 
each country, and they have asked the Council on Foreign Relations in New 
York to consider codrdination in order that any work done here may be 
properly coérdinated with the work abroad. Any information or inquiry 
concerning it should be sent to the Council on Foreign Relations of the 
League of Nations. 

I do not have a report yet, but the question of machinery for carrying 
out this codrdination is now being considered. 

Chairman BorcHarp. What we have heard so far would be important 
to put on our next program, the subject of research projects and research 
methods and organization, and I think the Executive Committee has its 
work cut out for it in so planning the discussion as to make it fruitful for the 
further investigation of research and for coérdination, particularly to find 
out what is being done in the way of avoiding duplication, and what is being 
done to stimulate further research on the part of the teachers themselves. 

The other subject we have for discussion this afternoon is Publications 
Activity of the Teachers’ Conference. As you know, the conference of 
international law teachers appointed a committee on this subject at its last 
meeting. Four different organizations likewise appointed committees. 
Those committees have gotten together and they have succeeded in persuad- 
ing the State Department to publish quite a good deal. That is to say, they 
have done the preliminary work of getting the appropriation from Congress. 
The man in best position to tell those teachers not on the committee some- 
thing about the work that has been done is Mr. Dennis, and I will call on him 
for a brief survey of what has been done in the way of promoting publications. 

Mr. Dennis. I think Professor Potter has something to say on that 
that he should say before I take the floor. 

Chairman Borcuarp. I had understood he would turn it over to you, 
but either of you may speak first, just as you like. 

Professor Porter. Mr. Chairman, I had asked Mr. Dennis to speak on 
the recent development in the matter of publications of the Department of 
State. I will take very little time, I hope, as I have already spoken too much, 
but for the benefit of those members of the Teachers’ Conference who are 
here who would be interested to know how the work of the Publications 
Committee is going ahead, I will make a brief statement. 

The membership of the Committee was revised subsequent to the meet- 











234 


ing last Spring, and I will not say any more about that except to say that an 
effort was made by providing certain memberships to connect the work of 
the general committee to the work of the special committee delegated to wait 
upon the Secretary of State and the President with reference to the expansion 
of the publications of the State Department. A substantive topic which has 
been in the hands of the Publications Committee for some time is the ques- 
tion of the publication of judicial decisions relating to international law. 
Mr. Borchard had that matter in hand before becoming Director of the Con- 
ference, and has been, of course, carrying forward that project by correspond- 
ence with various people, by discussions with other members of the Teachers’ 
Conference, and I do not feel free to say anything further about that myself. 
I will leave him to add anything to this phase of the matter that he cares to. 

The problem is still in the hands of the Publications Committee, and is 
still being worked upon, and in all probability the Conference will be invited, 
at a meeting in the very near future, to assume a great deal of responsibility 
in taking up and carrying forward that publication of judicial decisions re- 
lating to international law. 

With respect to the activity seeking to extend the publications of the 
State Department, there is so much that might be said that, in the short 
time that we have, one could hardly sum up the situation. Mr. Dennis made 
some remarks here on Thursday afternoon which seemed to summarize the 
situation prior to that time. I think you all heard that report or that state- 
ment. In the meantime further developments have taken place, and I will 
call on Mr. Dennis in a moment to refer to those. 

The committee for securing expansion of publications of the Depart- 
ment of State has reported rather substantial progress in this particular 
matter. 

As for new matters, I hesitate to expand the field of discussion any 
further, but I would like to call attention to a communication which I sent 
out to members of the Publications Committee and to a suggestion made on 
my own responsibility. In November I wrote to the members of the Pub- 
lications Committee for suggestions respecting new activities for the Publi- 
cations Committee, and while I have had some suggestions, they have not 
crystallized into any formal additions to the work of the Committee. I made 
the suggestion that the problem of the publication of scientific studies in the 
field of international law should be considered by the Publications Commit- 
tee. You are all familiar with this problem, perhaps, in general, and some of 
us are familiar with it in another organization. 

Someone writes a thesis, or writes a monograph. Long after he has 
written a thesis on some subject such as the most-favored-nations clause of 
commercial treaties, the rule of rebus sic stantibus, or the right to hold religious 
services in the legation or embassy, he cannot find a publisher. It seems to 
me that is a topic which the Publications Committee might consider in 
consultation with other organizations, other individuals and other committees 
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in other organizations which are also studying the difficulty in securing 
publication of scientific monographs which do not promise to pay their own 
way. We all know, I think, that the Carnegie Endowment and, I think, 
other foundations, have helped to facilitate the publication of works of this 
type by subvention, by agreeing to purchase copies after publication; but I 
know offhand of three or four monographs in the field of international law 
which are still in manuscript because no publisher will take them, and that 
not because of any lack of scientific excellence. 

Mr. Dennis. I will only take a moment, because you have all heard 
most of this before in the meeting of the Society last Thursday. 

As the result of all activities in and out of the Government, which came 
from the initiative of the Teachers’ Conference and the American Society of 
International Law last spring, the Department of State, in its budget esti- 
mates for the year 1930, asked for $75,000 for the purpose of promoting three 
of the items in which the societies were interested, namely, first, the publica- 
tion of a series of numbered documents covering American international 
affairs; second, the bringing of the annual publication entitled Foreign Rela- 
tions of the United States up-to-date, and the publication of a scholarly, 
authentic and, of course, up-to-date edition of the treaties of the United 
States. 

As a result of hearings before the Director of the Budget and considera- 
tion by Congress that was cut down to $45,720. So that, as a net result, 
we have in addition to the ordinary appropriation $45,720 under those three 
main heads. 

Now, as I suggested the other day at the meeting of the American 
Society of International Law, the next thing to do, in my judgment, aside 
from endeavoring to keep this appropriation next year—and of course that is 
necessarily a continuing effort—is to ask for money for one other substantive 
project, namely, the publication of all the arbitrations of the United States in 
a series of numbered volumes more or less along the line of the Reports of the 
Supreme Court of the United States. 

Since that meeting we have had a joint committee meeting of the 
committees representing the Third Conference of Teachers of International 
Law, the American Society of International Law, the American Political 
Science Association, the Association of American Law Schools, and the 
American Historical Association, seventeen gentlemen appearing, altogether, 
at that meeting, although we were obliged to have it at the very early hour of 
nine o’clock, and after a full consideration the publication of the arbitrations 
of the United States was adopted by that joint committee as our immedi- 
ate objective; a number of other matters were also generally approved. 
But that, we agreed, should be the next step in carrying out this program, 
and in accordance with the instructions voted at that joint meeting a com- 
mittee representing the five societies called on the Secretary of State this 
morning and had a very satisfactory preliminary interview. Of course the 
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Secretary did not commit himself on the specific points we had in view, but 
he took them into very serious consideration, and that was all he could be 
expected to do. He had, I may say, already familiarized himself to some 
extent with the matter we were to present to him, and we believe that if this 
matter is properly followed up there is no reason to think that we cannot get 
ahead with this program. We cannot ask for too much. If we do, we will 
not get it. A little thing like $45,000 is not much, but of course it is one of a 
thousand items, and we must show the officers of the Government that we 
realize their difficulties in securing the necessary appropriation. On the 
other hand, I believe they are willing to give favorable consideration to our 
new proposal. 

We had up last year with the Department and with the Director of the 
Budget, and later on with the Committees of Congress, this matter of the 
publication of the arbitrations, and although the Director did not see his 
way clear to allow it, and neither did the Committee, yet I think we had a 
fair opening, and if we could show them, as I think we can, that it will not 
cost very much money, I believe we are on our way toward getting that. 
The pending arbitrations are being published from time to time. Collecting 
them in one series I think will not add any great expense except the salary of 
a thoroughly competent editor. That is an item which will have to be added. 
A reasonable item in addition is printing and binding, but those items do not 
involve any very great additional expense and, as I say, I think if we can 
reassure the Director of the Budget and Congress on this point, the necessary 
appropriation will be made. 

I shall be disappointed if we do not get it at least in part the next time 
we go to the Director of the Budget. 

Professor Stanwoop. I want this put on the record. I really feel it 
should be of record, that we appreciate the tremendous amount of work and 
the excellent work Mr. Dennis has done, and he has done all of this work here 
in Washington. He has been the prime mover—I will not say prime mover, 
but prime pusher in the matter, and I think he ought to have recognition. 

Chairman Borcuarp. I second the suggestion that Mr. Dennis is to be 
highly congratulated. I am sure that is the unanimous sentiment of this 
body. 

Mr. Dennis. I want to say that we called on everybody and everybody 
responded splendidly, including many members of our society, not members 
of the committee. The men on the committee were able to speak in a way 
that they could not have spoken if they had not had that assistance from the 
members. 

Chairman Borcuarp. At least the Conference and all of these com- 
mittees showed excellent judgment in their selection of the man to manage 
the matter. Without Mr. Dennis I am sure this effort would not have 
succeeded. 

Professor Wricut. Mr. Chairman. 
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Chairman Borcoarp. Mr. Wright. 

Professor Wricut. I wonder whether we have fully developed the 
subject of the publication of arbitrations. I am very much interested in 
that. It has been suggested that possibly our committee in collaboration 
with the State Department ought to work out a very detailed conception of 
how we are going to have these arbitrations published, in order that we can 
proceed effectively to get the funds. That brings up the question whether 
we want to have the written proceedings published in full, or merely digested, 
publishing only decisions and awards in full. Again, how should claims 
commissions be handled? Should we have serially numbered cases coming 
out regularly? Some of the comment we had a few days ago indicated wide 
differences of opinion. There is considerable difficulty in this problem of 
making a serial publication of arbitrations. It differs somewhat from the 
publication of the Supreme Court Reports, and I think it would be a good 
idea if Mr. Dennis and our Committee could get together on that matter and 
have a very clear conception of just what we want. 

Chairman Borcuarp. It may be well that our Publications Committee 
ought to take an active interest in the form of the publications. 

Mr. Dennis. I doubt whether we are in a position to give the answer 
to that suggestion right now. It seems to me that it is very desirable, but 
you will have to do this: you will have to make it pretty clear that we are not 
asking for too much. It is absolutely useless, I think, to ask that they pub- 
lish all the records, the records complete. A large part of the evidence would 
not be useful at all, and an intelligent statement of the facts would be of 
infinitely more value than the whole mass of facts. On the other hand, I 
personally feel that certainly a very full publication might be desirable, and 
the editor, to my mind, ought to be, in the first place, a thoroughly trained 
man, and then he ought to work in cooperation with the counsel and the 
reporter, just as the attorneys in the Supreme Court supply summaries in 
their own language. 

Professor Wricut. I think it would be better to have a competent 
editor to condense it, and that would also save on the printing bill. 

Professor Jessup. May I raise one new item? 

Chairman Borcuarp. Yes. 

Professor Jessup. It was unfortunate that in the last conference a 
number of the names were erroneously omitted from the list of persons invited 
to the Conference, and may I say that it will be a great assistance if anyone 
communicates to me or to you as Director the name of anyone who is now 
engaged in teaching international law and related subjects and whose name 
was not in the old list. 

Chairman Borcuarp. That, of course, is an important subject, and I 
take it also that we would not be the body to issue the invitation, or perhaps 
even secure the names; that the Carnegie Endowment would have to be con- 
sulted about that; that is, how far shall we go down on the list of instructors. 
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Professor JEssup. I understood we were charged with the duty of doing 
that. 

Chairman Borcuarp. There has been a list, as you know, which the 
Carnegie Endowment has gathered. Such a list, perhaps, needs revision 
every year. We ought to get the list revised by perhaps asking the different 
colleges in the country to revise their lists, then perhaps in the matter of 
invitation the Carnegie Endowment ought to be consulted. 

Professor Jessup. As I recall it, at the first conference a committee on 
invitations was appointed, and that committee was continued thereafter, 
and charged with the duty of preparing this list. Of course the Carnegie 
Endowment appropriated the amount necessary. 

Chairman Borcnarp. The initiative would come from us and the 
Endowment would make the decision. 

Professor Jessup. Yes. 

Chairman Borcuarp. That perhaps would be the way we ought to 
start. 

Are there any further subjects we ought to consider? 

Professor Fenwick. Before we leave that question of invitations, I 
should like to ask Mr. Jessup if there is not some way in which we could 
determine ourselves who ought to be invited to these meetings, and then 
leave it to the Carnegie Endowment to say how many of those invited can be 
taken care of by its appropriation. The question has arisen in the past as 
to whether we are competent to say who shall be included in the list invited. 
Perhaps Professor Potter might speak to that point, unless it has been al- 
ready settled. 

Professor Jessup. As I recall it, that matter was discussed at some 
length at the last Conference of Teachers and such facts were set forth for 
the guidance of the Committee, and although I have not got the record here, 
I think that record will reveal that matter was discussed in a very thorough 
way, and I do not believe there are enough people here to pass any judgment 
which would revise the action taken at that time. 

Chairman Borcuarp. I should suppose the procedure that was sug- 
gested a minute ago would be practical and feasible, if the Carnegie Endow- 
ment would not object; that we would present the names and they would 
issue the invitations, and if anybody should be cut off it would not be the 
teachers that had done it. 

Mr. Myers. Mr. Chairman, on this question of publications, it seems 
to me that our program has reached a stage where we ought to give real 
attention to making available for our purposes the publications that already 
exist in the government. Now we have been talking about these arbitra- 
tions. The German claims and Mexican claims both supply material. 
Most of it is carried by the Superintendent of Documents in his catalogue 
with a dagger, meaning that you will have to get it from those offices. We 
write to the offices. We get very different treatment from different offices, 
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depending upon the policy of each. You cannot get the documents from the 
Superintendent of Documents through a continuation order or on a deposit 
account. You have to shop around. 

There are other things of interest to us, like the work of the Inter- 
American High Commission and the International Joint Commission, which 
issue publications obtainable from those offices only. Also there are hear- 
ings in Congress. Those things are all extant, but we have no convenient 
way of getting them; and it seems to me that the next step in respect of 
publications is for our committee to devote attention to concentrating the 
distribution of those publications in some way so that they will be readily 
available to us from one place. 

There is a question whether the publication of those commissions and 
arbitral commissions should be concentrated at the Superintendent of 
Documents for the moment, or whether they should be collected and issued 
through the Department of State. I understand that the commissions are 
under the control of the Secretary of State and therefore uniformity of supply 
could be effected by him. I think such questions as that, for the moment, 
are very important to be solved, because we are likely to lay ourselves open 
to asking for an extensive program that is simply duplicating in another form 
material that already exists but which is not in effective circulation or 
readily available to us. 

I should like to see our committee be entrusted with that and prosecute 
it properly. 

Chairman Borcuarp. That will be borne in mind. 

Professor Stanwoop. I think what Mr. Myers meant in not asking for 
too much was that no amount was asked that was too much. 

Mr. Myers. I did not have in mind the amount, but only those things 
that already exist and are not readily available to us. When they are once 
concentrated, then we could properly ask for an improvement in the form of 
them, or that they be better edited, or that more material be made available 
than a summary of the cases, but to ask for those things now seems to me to 
run counter to the already existing publications which in effect are not avail- 
able to us. 

Chairman Borcuarp. The Committee ought to bear that in mind. 

Are there any other subjects that you can think of that we ought to 
discuss? Our meeting has gone beyond the hour of normal adjournment. 
Are there any other subjects that occur to anybody as worth while consider- 
ing? If not, I will declare the meeting adjourned. 

(Whereupon, at 5.30 o’clock p.m., the meeting of the International 
Law Teachers adjourned.) 
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Hon. Cartes Evans Hucues. We will first have the invocation by 
Chaplain R. W. Schrum, U. 8. N. 

Chaplain R. W. Scurum, U.S. N. Almighty God, accept our thanks, 
we pray Thee, for this manifestation of Thy love. Bless, we pray Thee, the 
deliberations of this body over the past week. God grant that the influence 
of their lives and their teachings and their deliberations may mean peace 
through justice. Render security to us, we pray Thee, in the fellowship and 
the friendship of this hour. In Jesus’ Name we pray. Amen. 

The ToasTmasTER (Mr. Charles E. Hughes). Members of the American 
Society of International Law, ladies and gentlemen, this is our hour of relax- 
ation. We have no weighty problems to discuss. Our minds are free of the 
burdens of controversy which have afflicted them during the past three days. 
We have resolved not to resolve upon any subject and we have come together 
to enjoy that contact with the outside world which gives the jurists of our 
profession the excuse for the freedom of a delightful occasion of this kind. 

We have had a most successful meeting. Perhaps our program is not 
as familiar to you as it is to those who have had the privilege of taking part 
in our debates. We started with our Minister of Foreign Affairs, the one 
who governs the external relations of our Society, Dr. Scott, who at once 
insisted on our immediate recognition of the Papal State, in view of the 
treaty recently achieved between Italy and the Vatican. Then our com- 
mittees reported progress in the undertaking which promised at the outset 
some difficulty, but which happily has progressed, in obtaining information 
as to what the State Department actually does. Being free of all obligations 
to that Department, and speaking with the privilege of a private citizen, I 
may say that it has always been my desire to know exactly what the De- 
partment of State does. The appetite of the public is insatiable and it is 
therefore gratified by such morsels of information as are occasionally fur- 
nished at the not altogether satisfactory tables of the public press. The 
difficulty is that the communications are actually there. It is extraordinary 
how the State Department takes everyone into its confidence. There are 
constant handouts in the most convenient form of flimsies and other ma- 
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terial, unhappily easily destroyed, but which for the moment are enough to 
give complete information. But they disappear so rapidly that I should be 
disinclined to undertake the effort to ascertain what I myself did during the 
years of my highly privileged incumbency of the office of Secretary of State. 

We have decided that the practice must be changed, and fortunately we 
have got hold of both ears, apparently, of the Budget Director and with very 
little expenditure it is now anticipated that our professors and jurists, those 
who have done so well with little information, will now be able really to 
address themselves to the task of running the foreign affairs of our Govern- 
ment with some degree of intelligence. It is expected that we shall have 
very convenient handbooks of information so that, if there is need for exciting 
public interest in foreign affairs, the regrettable mistakes of the Department 
of State will be constantly available for that purpose. 

Then we took up next as our subject for disposal the Pact of Paris for 
the renunciation of war, its meaning and effect in international law. You 
see how carefully that subject was framed. Nothing is so delightful in our 
meetings as a subject which has no possible practical interest. That im- 
mediately engages us in an endless controversy because, while diplomats 
are quite ready to agree in principle, we never are. We always debate over 
the principle. So in dealing with the Pact of Paris we carefully defined the 
subject as to its meaning and effect in international law. That was a kind 
of cross-word puzzle which helped us to have a very enjoyable evening. 
We finally decided, at least that was the opinion of a number, that it had no 
meaning and effect in international law, but had a profound significance 
in the relations of nations. A poor logician might at once deduce the con- 
clusion that international law had nothing to do with the relations of nations. 
I have heard arguments which were not any less fallacious than that, and 
having put aside the pact in its legal significance, we heartily endorsed it in its 
moral significance, and, while it was derided as simply nothing in the opinion 
of one of our professors, others hailed it as the grandest achievement of the 
day. So you see how easy it is to satisfy the Society of International Law at 
its meetings, and yet how important are the subjects for its consideration. 

Then we came to last night, when we dealt with the limitations of the 
treaty-making power of the United States in matters coming within the 
jurisdiction of the States. Some of our speakers with great learning found 
no difficulty in overruling the Supreme Court and in deciding that the whole 
theory of the treaty-making power, which had been sustained by that 
Court from the days of Marshall, was a mistake. That is one of the privi- 
leges we have in being a high court of appeal. Others discovered that there 
were new applications of this doctrine with respect to the breadth of the 
treaty-making power and that now we had a situation where, with law- 
making treaties, there was a disposition to attempt to provide by an inter- 
national code, through the treaty-making power, regulations for conduct of 
an entirely local concern; so that there will be in the future, it may be, new 
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problems to be considered, that is whether the treaty-making power was 
intended to equip a sovereign national government with the power to make 
treaties simply in relation to foreign affairs or with the power also to make 
agreements establishing legislation as to local affairs. We shall probably 
have occasion to discuss this in the future. This is another advantage of our 
meetings. We never reach a termination of any subject. 

After we had proceeded with this very interesting consideration of the 
limitations of the treaty-making power, one of our brightest members jumped 
up and said, “You are not talking about this subject at all. You have left 
out of view one of the most important considerations, in fact the real limita- 
tion of the treaty-making power, and that is the Senate of the United States.’”’ 
He proceeded to give us an insight into the real difficulties that we have had 
in this Government in establishing treaties. 

I would never claim to have a brief for the Senate; I would be displaced 
as an advocate if I attempted in the presence of any Senator to assert the 
right of advocacy for the Senate; but I will say as a private citizen that the 
Senate has been greatly misjudged in its relation to the treaty-making power. 
While I was in the Department of State I had the privilege of seeing treaty 
after treaty approved by the Senate, and that has been the experience of 
my distinguished successor. 

However, there is one thing the jurists of this organization desire. 
They desire to appraise psychologically the Senate of the United States. So 
the program committee has brought here tonight two of the most distin- 
guished members of the Senate. They bear the same name, but though they 
are from different parts of the country they unhappily, I may say, are 
politically united. 

I was reminded, as I thought of that unity a moment ago, of the words 
of George William Curtis in his oration at the centenary of the battle of 
Saratoga, where he said, ‘“‘The voice of Patrick Henry in the mountains 
answered that of James Otis by the sea.” So we here can say that the voice 
of Montana and the voice of Massachusetts proclaim the unity of the 
country. 

Tonight we have the great pleasure of listening to one who honors us 
with his presence, who has shown a patriotic devotion to the interests of the 
country as well as a very distinguished ability as a member of the Senate of 
the United States. We are gratified to have the opportunity of hearing from 
Senator Thomas J. Walsh of Montana. 

Senator THomas J. WatsH. Mr. Toastmaster, ladies and gentlemen, I 
esteem it a very great honor to be permitted to address this distinguished 
assemblage of students of international law and builders of the same, the 
growth and development of which depends so largely upon the confidence 
reposed by the various nations of the earth in each other. 

It is a singular trait of human nature that strangers should, as a rule, 
be regarded with distrust, a peculiarity more noticeable, perhaps, with 
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humanity in the mass than as individuals, in the savage than in civilized 
man. It is surprisingly common to assign to one’s own countrymen virtues 
they may or may not possess, and at the same time to attribute to the 
nationals, and particularly to the government, of other countries the lack 
of the same and even to believe them benighted, void of honor and capable 
of duplicity of the crassest character. This weakness has been painfully in 
evidence in some of the more recent debates in the Senate on international 
affairs. 

When the Kellogg-Briand outlawry of war treaty was before that body, 
it was accepted not less by the press of the country than by everyone in any 
wise concerned in the ratification of the pact that should the United States 
become a party to it, they would subscribe in the most perfect good faith, 
with every purpose scrupulously to observe it, however embarrassing might 
be the circumstances under which restraint might be imposed by its terms. 
At the same time, the view was quite widely entertained and even freely 
expressed that most, if not all other nations, would sign out of deference, on 
the part of their representatives, to public opinion at home and abroad, 
without the slightest belief that its injunctions would be observed when 
the test came by themselves or their successors or by the responsible govern- 
ments of the other signatories—in other words, that we would observe our 
treaty obligation, but that the other nations, speaking collectively, would 
not. 

The same strange vanity was exhibited in connection with the proposal 
that the United States adhere to the protocol by which the Permanent 
Court of International Justice came into being. 

No American would entertain for a moment the idea that John Bassett 
Moore while he served as a member of that branch was ever influenced in 
any degree by any consideration other than the justice of the case before 
him, or particularly that he ever studied to learn or allowed his judgment to 
be warped by reflecting on the interest, or supposed interest, of his country 
as it might be involved. And yet the notion was not rare that every one 
of his associates but reflected the opinions and desires of the foreign offices of 
the governments to which they respectively owed allegiance. 

So Mr. Charles Evans Hughes will assume his duties on the Court in 
the enjoyment of the same measure of confidence of the American people 
in his integrity and loftiness of purpose. And so would any man at our bar 
in any degree likely to be called to such a duty or similarly honored. But 
multitudes of our people decline to give to the judges coming from other 
countries credit for the possession of the heroic virtues they justly assign to 
our nationals. This ungenerous trait was exemplified by an incident, 
recently reported by the press. It having been advanced that the I’m Alone 
controversy, presenting as it does disputed questions of fact and controverted 
questions of law, is peculiarly appropriate for judicial determination and 
illustrates the character of controversy that, defying diplomatic adjustment, 
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might be with propriety submitted to the Permanent Court of International 
Justice, a distinguished Senator commented jocularly on what he understood 
to be a proposal to commit the dispute to a court composed of fifteen ‘‘for- 
eigners,” as he expressed it. It apparently never occurred to him that if our 
government submits any controversy to arbitration or judicial settlement, 
the arbitrators or judges, or at least a majority of them, must be foreigners. 
It follows that we ought never to resort to such method of the adjustment of 
international differences, but, making ourselves secure in a military way, 
accord to other nations such measure of justice as we, an interested party, 
may choose to extend or exact from it by force of arms, such satisfaction as 
we conceive to be our due—in other words, play the part of an international 
bully. I confess I have no stomach for the réle. Not only, it was urged, 
would the judges all be foreigners, but foreigners coming from countries 
without sympathy, if not actually hostile, to the national policy giving rise 
to the I’m Alone incident. 

A long line of cases has gone to the Supreme Court of the United States 
arising out of the prohibition amendment and the laws enacted to enforce it. 
If any one ever speculated, in forecasting the decision of that tribunal on any 
such cases, on how many of its members were “wet,” how many “dry,” he 
must have been equally ignorant of the record of the court and of the char- 
acter of the men comprising it. Yet a representative of a great State, pre- 
sumably reflecting the views of no small body of people, does not shrink from 
publicly expressing his conviction that the judges of the World Court, fifteen 
in number, chosen from as many different nations, by representatives from 
more than fifty of them, including all the leading powers but the United 
States, would be controlled, not by the facts and the law in the case of the 
I’m Alone, should it be submitted to them, but by their antipathy to the 
policy of prohibition. To bare the imputation to the bones let it be under- 
stood that the questions at issue are whether the vessel sunk was or was not, 
when the pursuit began, within or without the three-mile limit, or within or 
without the limit of one hour’s sailing from shore; whether the pursuit was 
hot and continuous, and whether it was necessary to resort to gunfire to 
prevent escape to avoid search; whether, as a matter of international law, 
the right existed to follow the suspected craft from within the three-mile or 
the wider treaty limit into the waters beyond, and whether an auxiliary ship 
joining in the pursuit in the outer waters might sink her, or whether she 
might justifiably be sunk at all. Quite obviously one who believes that an 
international tribunal would be controlled or influenced in the determination 
of such questions by predilections of its members as to prohibition, might be 
expected to object to submitting the I’m Alone controversy to the Permanent 
Court of International Justice, or any International dispute to any court, 
however constituted. Fears thus harbored can never be dissipated except 
by the experience of years, by actual trial. In some minds they are inerad- 
icable, like the insensate dread of a cat noted by Shakespeare. But the 
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reign of law progresses, painfully slowly it is true, triumphing over the fears 
and the hatreds that have vexed man since the dawn of civilization, but 
resistless as the tides. 

Tue Toastmaster. After that eloquent and most appropriate address 
by our friend whom we so highly esteem, I am sure that the confidence of the 
American Society of International Law in the Senate of the United States is 
fully restored and will hereafter remain unshaken. 

This is the hour and power of the jurist. It is even within my recollec- 
tion as, I trust, still one of youth, that we formerly regarded law professors as 
set apart in a sphere that had little practical relation, because they indulged 
in many theories which the courts did not understand, which were never ap- 
plied in the actual disputes of life. But that has all been changed. The 
judges of our municipal tribunals are now sitting at the feet of the law pro- 
fessors who are trying to tell them in the American Law Institute what their 
own decisions mean. The accumulation of precedents has become so vast 
and unmanageable that the municipal jurists have been called in to guide the 
courts to some intelligent consideration of their own opinions. So that the 
philosophy of the law which was formerly neglected by the practitioner is 
now resorted to as an aid in the disposition of the practical difficulties of the 
day. 

In the international sphere, the jurist has been a learned man set apart, 
devoted to the writing of treatises and indulging in occasional discussions 
with few auditors. Now, however, with international conferences, with 
codification committees industriously at work preparing the way for 
law-making treaties, the international jurist finds himself regarded as the 
indispensable guide and friend of this most important enterprise. 

As I have frequently said in these meetings, our interest in the codifica- 
tion of international law will be perennial, for many generations will succeed 
the present members of this organization before international law will be 
codified; but the Harvard Law School has given us the greatest help on this 
side of the Atlantic in this effort in the establishment of research committees. 
That itself is an imposing term. The one who is about to speak to us has 
scientific views with respect to the appropriate use of the term “‘research,”’ 
but, perhaps departing a little from his thesis in that particular, his school 
had adopted this style of description of those committees. They do not 
agree. Their members are most distinguished jurists, and that is one 
reason why they are unable to agree. They meet to discuss the important 
question as to what the law is. That would be difficult enough and quite 
insoluble in many cases, but when united to an effort to develop the law with 
something of certainty, and with proper scope, their undertaking passes 
even the range of their eminent ability. But in all these things it is the pur- 
suit that counts, and it is that which heartens us and maintains our ideals, 
and will eventually bring us to that reign of law which we desire. Mean- 
while, as I said the other night, the various institutions of justice, such as the 
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international court and other provisions for judicial settlement, will go ahead 
with the inescapable task of making decisions through which principles will 
become clarified and generally understood and accepted. 

We welcome tonight a jurist who is equally at home in the municipal 
and the international spheres. No legal learning is alien to him. He has 
easily mastered all departments of our law, and yet he has remained so 
charming and delightful a personality in contact with his students, and with 
others whom he instructs at greater distances than he does those who enjoy the 
privilege of attending the Harvard Law School, that he is constantly regarded 
as one of the most approachable and delightful of men whose learning is 
carried so easily that it becomes an ornament and not a burden. I have 
pleasure in introducing Dean Roscoe Pound of the Harvard Law School. 

Dean Roscoz Pounp. Mr. Toastmaster, ladies and gentlemen, the 
distinction which your presiding officer has made between the jurist and 
those who are making or going to make the law, suggested to me an occasion 
on which I had to preside over a meeting of a State Bar Association in the 
cattle country. In the pre-Volsteadian days such a meeting was no joke and 
when it came time to hold the annual dinner at the close of the meeting, as 
the presiding officer, I had to operate the steam roller very vigorously to 
produce a situation where any of the speakers could be heard. After re- 
peated and drastic applications of the steam roller, when it got to the point 
where the human voice could be heard within a reasonable distance of the 
speakers’ table, an eminent member of the Bar rose to make the first address. 
He turned to the presiding officer, bowed to him very profoundly and began 
“Mr. President and gentlemen.”’ A voice was heard in the rear of the room, 
“A very proper distinction.” 

I have been interested to note that no distinction is made here upon the 
program. I suppose by a sort of attraction from the two eminent Senators 
between whom I am placed on the program I have attracted to myself the 
prefix of “Honorable.” It suggested to me the occasion when I was chair- 
man of a political committee. We were sending out a letter to all the voters 
in a certain ward on behalf of an honest Dutchman who was a candidate for 
the office of alderman. He made a list of voters to whom the circular was 
to go and as I picked it up I noticed opposite one of the names the word 
“Honorable.” I turned to the candidate and said, ‘‘Of course you know 
Sam Trusty is a negro?” ‘Oh, yes,” he said. ‘‘Was he ever in the peni- 
tentiary?” ‘‘No,” I said, ‘so far as I know Sam never quite achieved the 
penitentiary. I still have hopes that he may, but he has not done so thus 
far.” “Vell, goot enough,” said the candidate, ‘‘efferybotty dot vas nod in 
the penitentiary vos honorable!” 

We have just heard that philosophy is playing an important part in the 
law and there is a remarkable change in the thinking of those who are en- 
gaged in the practical work of administering justice. It is a curious thing 
how these fashions of thinking change. They change as often and as radi- 
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cally as fashions in the cut of clothes. In thinking, just as in clothing, for a 
long time these constant changes will go on in detail while the type remains 
much the same, and yet from time to time we do get radical changes both in 
clothing and in thinking. Somewhere in the development of costumes, 
robes and gowns upon men became simply a matter of parade. Somewhere 
wigs came in and somewhere they went out. Somewhere long trousers came 
in, and somewhere the sport of athletic costume brought back knickerbock- 
ers, at least in part. 

In the same way somewhere there came in the scholastic thinking of the 
Middle Ages, and it went out. Somewhere there came in the rationalism of 
the seventeenth and eighteenth centuries, and that went out. Then there 
came in the positivism and scientific thinking of the last century, and that 
seems to have gone out. One of these changes of fashions in thinking has 
brought back philosophy. A generation ago, in the last century, came a pro- 
found reverence for metaphysics, and yet today it is almost impossible to 
draw the line between physics and metaphysics. Metaphysics is getting all 
tangled up with logic, and both of them with physics. A recent controversy 
shows us that physiology is getting all tangled up with metaphysics, and 
biology we are told the other day begins with epistemology. Philosophy has 
come back into fashion. 

That is an interesting phenomenon because it bears upon what Senator 
Walsh of Montana has just been saying. Philosophy serves as a critique. 
It serves to organize the pictures of what we are doing which play so great a 
part in everything which we do. Last summer I had occasion to deliver 
a commencement address in another part of the country. Being a little 
pressed for time I began dictating to a stenographer in the hotel. I had not 
gone very far when signs of distress went up and the stenographer drew a 
handkerchief across a perspiring brow and said, ‘‘ My, you do use high-brow 
words!”” So I will not use the high-brow word ‘‘ideal,” but I will say 
“ picture.” 

So these pictures of what we are doing and why we are doing it are con- 
trolling in everything that we do. Take such a hard, matter-of-fact thing as 
history. We talk about the facts of history. In the last generation a college 
student could not write a theme or essay or college oration without be- 
ginning ‘‘ History teaches,” and yet the historians and the philosophers of 
history tell us there are not any such things, and I suppose that is right. 
I suppose if history were a photographic or phonographic reproduction of 
everything that happens, it would take as long to tell the history of the 
United States as it has taken for that history to happen. There has to be 
interpretation, selection, sequence and development, and in that interpreta- 
tion and selection, in putting a finger on the things that are significant, we 
have to be guided by a picture of what he, the writer of history, conceives 
history ought to be and why he is telling it and what it all means. 

We are told now that Thucydides, who had been held up to us for cen- 
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turies as the man who criticized and weighed evidence and so told things 
exactly as they happened, really had before his mind a picture of life after the 
manner of a Greek tragedy. That is, in the Greek tragedy there is portrayed 
the rise to prosperity and the fall of power. So we portray the rise to pros- 
perity and the fall in the Athenian Empire. I suppose it all came down to 
some perfectly subjective picture in his mind. 

Grote, in the era of liberalism in the nineteenth century, in a country 
where there had been a long struggle to establish free political institutions 
and those institutions had prevailed and were being copied the world over, 
wrote the history of Greece in terms of England’s political independence, and 
when history has become of conspicuous political activity we find historians 
developing an economic interpretation and telling us that history is nothing 
but a story of human struggles to satisfy human wants. 

Gilbert Murray comes along and says that Grote was all wrong; that 
the history of Athens was the record of the attempts of the Athenian work- 
ingmen to use political power in order to maintain their standard of living. 

The law is supposed to be a pretty hard, matter-of-fact sort of thing, but 
I had occasion recently to notice a similar phenomenon in the law. A great 
English judge was discussing the limitations on the power of Parliament. 
“Yes,” he said, ‘there are undoubtedly some limitations, but Parliament 
can do some very curious things. For example, Parliament can enact that 
A, the wife of B, shall no longer be the wife of B, but on and after the taking 
effect of this act shall be the wife of C.”” It happens that an American judge 
had occasion to pass on the limitations of legislation and he had this very 
example. He said, “‘There is one thing that would not be tolerated in any 
free land, and that is a statute that A, who is the wife of B, should be the 
wife of B no longer, but after the passage of this act should be the wife of C.” 

When I called attention in a recent book to this remarkable divergence 
of opinion on the same point, I received an indignant letter from a judge in 
one of the great States of the Union in which he said to me, ‘‘ What do you 
mean by printing such a thing? Such a statute would not be tolerated in 
any Christian civilized land.’”’ I had to write to him and cite to him statutes 
in American States within a generation of the time when the American judge 
made that pronouncement to exactly that effect and remind him that as late 
as 1857, in the jurisdiction in which he is an ornament on the bench, there 
had been legislative divorces. 

As Mark Twain said of the judgment of Solomon, “It all lies in the way 
Solomon was raised.’ In other words, the pictures that are so decisive in 
the things that we do are very likely to be nothing more than a purely sub- 
jective and personal idealizing of the circumstances under which we have 
been raised. ' 

So the réle of philosophy is, or is supposed to be, to criticize the maker 
of these pictures for us. In the Middle Ages men derived their pictures from 
authority by way of religion. In the seventeenth and eighteenth centuries 
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they derived them from reason through philosophy. In the nineteenth 
century we said we were deriving them from observation through history 
and science. Men had confidence in authority or in reason or in history or 
in science. But it is a curious feature of the thinking of our time that we no 
longer have confidence. The Reformation undermined our confidence in 
authority. Psychology has undermined our confidence in reason. Thought 
tells us that instead of reason coming before things, reason comes after 
things; that things do not follow from their so-called reasons, that they follow 
from desires and repressions and conflicts and complexes, and then our desire 
for self-justification leads us to bring in the reasons afterwards, and that 
reasoning is adulterated with biases and fears. 

As to history, I have already suggested something of the way the 
philosopher looks at history today. As to science, why, science has been 
teaching us to be distrustful of itself. In fact, as one reads the literature of 
science today he begins to understand the man that Lewis Carroll tells about, 
who made it a practice to believe two impossible things every morning before 
breakfast. We are told now as a scientific proposition that the universe is 
finite, but unbounded; it is finite, but without end. The enthusiastic 
parishioner of the colored clergyman boasted that that gentleman could 
“unscrew the unscrewable,”’ but the science of today has gone beyond that. 
It has challenged the unchallengeable and divided the undividable. Now 
we are told that consciousness is only an expression, that there is no such 
thing as free will, or will either for that matter; that the things that are done 
proceed from wishes or repressions or conflicts or complexes, or even some of 
them from glands. As to ego, now we are told it is nothing but a boundary 
of behavior tendencies. Not only has the unchallengeable been challenged, 
but the atom which, by its very name, means that it cannot be divided, has 
been divided and is a solar system with all kinds of orbits and revolutions in 
its complex interior. We are told now that instead of everything going in an 
inevitable sequence of cause and effect, there is a random element in nature 
and the scientists seem to believe now that there is rather more of the random 
than there is of the organized and predicted. 

I suppose a great part of this mystery has been the coming back of 
philosophy into being. In this same address I told you of, where I used these 
high-brow words, I dictated a sentence to the effect that “‘There had been 
great gains in philosophy in the past generation.”” When the manuscript 
came back to me I found that I had said that ‘‘There had been great games 
in philosophy in the past generation,” and I am inclined to accept the amend- 
ment! There have been great ‘‘games.”’ The free writings and trust in the 
philosophy in the past seem to have been taken away from us. The three 
mooring posts to which we could tie, reason and causation and truth, seem 
to have been taken away. I have already suggested what psychology has 
done to reason and what physics has done to causation. As to the truth, the 
pragmatists explained that away longago. The truth is only the useful and 
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as, according to the psychology of the day, every human individual is 
unique, there are no two of us alike, so, obviously what is useful for one of us 
is less useful or not useful at all for another, and as the things that we are 
taught to do never repeat themselves in time, that which is useful yesterday 
cannot conceivably be useful tomorrow. Mr. Dooley put it pretty well when 
he explained to Hennessy that “pragmatism is what shows you when a light 
is not a light.’”” Hennessy inquired, ‘‘ Well, when is a light not a light?” 
Dooley explained, ‘‘ When it is out.” 

It looks as if philosophy, which had been supposed to be something to 
lead into the realm of light and order, was rather leading us into a universe 
on the plan of Artemus Ward’s military company, in which every member 
was an Officer superior to every other member; or, to put it in another way, 
that there is history and law in everything with which we are concerned, 
something after the manner of Yellowplush’s conception of theory. Asked 
about that he said, ““Every gentleman is entitled to his own opinion.” 
Where we have universal pictures given us by authority or by reason or by 
history or by science, each of us as a unique personality is entitled to his own 
picture and it must necessarily be a purely subjective one growing out of his 
individual desires and repressions and complexes and conflicts, and possibly 
glands. 

That would be a peculiar picture if we took it too seriously, but I cannot 
help suspecting that relativity itself may be relative, that these psychologi- 
cally demonstrated effects of reason may themselves be relative, and that 
possibly the importance in the world of these desires and complexes and con- 
flicts and repressions may also be relative, and that our way out and our way 
back toward order is in that consoling reflection. At any rate, I suspect 
there is one thing left, one thing earthly left to which we can tie. As far as I 
can see, human mastery over external nature, harnessing it to human use, 
goes on, and that mastery over external nature, over physical nature, makes 
possible mastery of internal nature, of human nature. Indeed, we could 
not have the one without the other. It is precisely that control of physical 
nature and external nature for human purposes which has enabled man to 
inherit the earth and to preserve and maintain that inheritance that gives us 
something to which after all we may tie. 

How is it that we are able to conquer external nature and master it and 
harness it to our use? It is by understanding it. Exactly in the same way 
we master internal nature, human nature, and harness it to human use. We 
understand these things not by treating them as a welter of unrelated fact, 
but by organizing them and by reason. So I cannot but suspect that the 
lawyers and the jurists are justified in, as one might say, setting reason as 
a watchman to sound the trumpet when desires and conflicts and complexes 
and glands are at work, that the people may be warned and may be saved. 

The Toastmaster. Now I know what is the matter with the Harvard 
Law School. For forty years I have been trying to follow the distinguished 
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professors of that institution. I now learn that it is a great picture gallery, of 
which we are very proud, and one of the most eminent artists in painting the 
pictures for that gallery has given us a most charming picture of the phi- 
losophy of the present day. 

We are unusually favored tonight in our contact with the United States 
Senate. We have spared you having two Senators speak the one directly 
after the other and have given you this delightful intermission. We wel- 
come the Senator who is about to speak to you, both because of the esteem in 
which we hold him and because his presence here may to some degree restore 
our faith in Massachusetts. I present Senator Walsh of Massachusetts. 

Senator Davin I. Watsu. Mr. Toastmaster, ladies and gentlemen of 
the American Society of International Law: Almost every important nation 
in the world has signified its adhesion to the Kellogg peace pact. 

To what extent is world peace made more certain by it? And what 
can be done to make the objectives of this pact attainable? There is no 
machinery created by it; there is no international court set up or League of 
Nations to which disputes if they arise between signatories must be referred. 
Neither is there in this treaty any plan outlined or contemplated for disarma- 
ment, although with any real and effective renunciation of war disarmament 
should naturally follow. 

This peace pact operates merely in the moral sphere. The nations 
may build their battleships, submarines, airships, maintain armies, and 
manufacture munitions and poisonous gases as in the past. 

Even with no limits or restrictions upon spending unlimited sums of 
money in preparation for war, and with the existing of treaties and conven- 
tions between groups of nations to go to war under prescribed conditions, 
yet in my opinion it is presumptuous to assume that this treaty is worthless 
and that upon the arising of an issue which would arouse the jealousy and 
anger of a nation or nations the barrier set up against war in this treaty is so 
fragile that it would break down instantly. 

This assumption is necessarily based upon the value of moral barriers. 
How powerful are they? How can they be made more powerful? Among 
individuals are not most barriers primarily moral and not merely the exist- 
ence of policemen, prisons, courts, and judges? It is the spirit which is 
imbued into the moral forces of civilization which is the barrier against crime. 
If it was not for this spirit in the world, civilization would have been de- 
stroyed long ago. 

How are these moral forces created? The moral conscience is built 
up in individuals by religion and education, which includes customs, tradi- 
tions, laws, literature, and experience. Thus it must be with nations 
Just as there is a sentiment in humanity against robbing, killing, and other 
serious violations, so there can be an effectual moral force built up in favor of 
peace and against war. 

Peace can be made a powerful sentiment in the average man once he is 


254 


properly informed as to its importance to civilization, and to him. Let 
him fully understand the new réle which he must play in future wars; that 
the burdens of war rest chiefly upon him; that the wars of the future are to be 
not between armies and navies, but the airplane, the submarine, poisonous 
gases, and other war inventions, used, as they will be, to wipe out and 
destroy peoples, will be directly against the individual. 

Educational forces throughout the world must be set in motion which 
will not only show present unsettled peace conditions of the world, but which 
will appeal to the enlightened self-interests of mankind. 

The masses of human beings everywhere must realize who are responsi- 
ble for war and center their attention upon remedies at the fountain source. 
Who are the war makers? The man in the street does not want war. It is 
he who must meet its terrible drafts of life and health; of man power and 
woman power and national resources, of taxes and waste and destruction; 
of corruption and violence and oppression. 

The average citizen does not cherish the ideas that provoke war—hate 
and hypocrisy, fear and suspicion, industrial or commercial selfishness, 
deceitful propaganda, cunning and circumvention, espionage and treachery. 
He is guiltless of the common cause of war—ambition, envy, and national 
rivalry. 

He knows too well what war has always meant for him and his children. 
He may now be inarticulate, but once he is persuaded of the vast and incur- 
able immorality of war, he will hail with joy every argument or plan that 
tends to abolish it or diminish its menace. This common understanding 
must be made articulate. If so, it will make outlawry of war the one senti- 
ment that is paramount to the spirit of nationalism. 

Religion, all religion, must make the peace appeal. By religion I mean 
that natural religion to which every heart can be led to humanity; that 
religion that points out the criminal and immoral character of most wars 
and its unspeakable horrors; that religion which creates moral forces of 
justice and charity, to which we owe all that is permanent in our civilization. 
Unless religion educates the modern youth in every part of the world on 
solemn outlines of justice and charity, I see little hope for universal and last- 
ing peace. 

The great preventatives of wars, unfortunately, in the past have not 
found lodging in the world of statesmanship where wars usually originate. 
Once the plain men and women the world over are imbued with the educa- 
tional and spiritual ideals of peace, and their power is internationally coér- 
dinated, they will demand from their statesmen good faith; that is, honesty 
in purpose and expression and a realization that no cause is ever settled until 
it is settled rightly; and that human beings are fallible and, therefore, we 
must observe the Golden Rule and deal with our neighbor as we want him to 
deal with us. 

Care should be exercised in distinguishing between the principles of 
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peace and the instruments which have been, or may be, set up to govern 
the international political agencies for peace. The international peace 
instruments which have been set up do not renounce war; in fact, one of the 
objections made in America to these instruments which have been set up 
was that they recognized and supported the doctrine of force as a means to 
peace. 

Whatever differences there may be over the efficaciousness of these 
international institutions, there should be no difference in arousing a massed 
world-wide opinion to agree to renounce war and to settle the differences 
between nations by peaceful methods. This massed opinion will give a moral 
sanction to the Kellogg peace pact that will outlaw from the society of 
nations those governments which break their solemn obligation to settle 
their differences by peaceful means. Such an awakening of the intelligent 
public opinion of the world will make war internationally impossible and 
give the necessary moral sanction to this peace pact. 

Particularly will it be found easy to create this moral and massed 
sentiment for peace among the smaller nations. They have special reasons 
for promoting a powerful international sentiment directed against war. It 
is the so-called great powers who particularly possess the ambitions, rival- 
ries, and jealousies that lead to war, and the small nations well know that 
once they resort to war they have no respect for the rights of the smaller 
nations. The small nations have nothing to gain by war, neither has the 
average man or woman; both are economically paralyzed and injured by war; 
both, very naturally, should be most eager to create a world sentiment 
powerful and effective enough to make even the mightiest nation hesitate 
before violating the solemn pledge not to resort to war to settle its disputes. 

The education for peace sentiment must be vigorously carried on among 
the so-called ‘great powers.’’ Every effort should be made to bring about 
agreements for disarmament among them; also to force the statesmen of these 
nations to recognize that the moral obligations behind a treaty for peace 
must be as binding as a treaty for war. Once the ‘“‘great powers” are made 
to realize that their subjects are both loyal nationalists, and at the same time 
good peace internationalists, we will have convinced the statesmen of the 
great powers that the sentiment that war is evil is compelling and controlling. 

We must fully understand that force can not suddenly or promptly be 
eradicated. It is folly to believe that the great powers can be persuaded 
at once to disarm their armies and dismantle their navies and trust each 
other merely to settle differences between them by arbitration. We must 
search for some substitute for national armies and navies to adequately pro- 
tect the rights, dignity, and territory of the respective nations. Already 
considerations of such plans are being made. My own belief is that with the 
peace movement and with the continuation of the burdens of taxation for 
war purposes upon the people that disarmament will naturally and inevitably 
follow, just as disarmament of individuals followed upon the establishment 
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and maintenance of law-enforcing officials. Disarmament, or at least much 
of it, is inevitable as a result of the inculcation of principles of peace among 
the people of the world. 

There are three positions one can take on the peace pact. Those who 
prefer war, of course, are consistent, at least, in expressing contempt for 
peace treaties. Those who think war is inevitable may be excused by con- 
sidering the Kellogg peace pact despicable in their eyes. Those who know 
from experience how greatly peoples and nations suffer in war and who 
realize that peoples and nations can not fail to suffer grievously from a great 
war in the future can not take any other attitude than insisting that this pact 
be taken seriously; that it is not a piece of hypocrisy; and that politicians and 
statesmen must not break it. 

Let us look upon this pact as a turning of the nations of the world from 
their war sprees and their decision to take a pledge, partly because they have 
learned how much their quarrels injure themselves and partly from genuine 
remorse, if not from higher motives. The pledge takers should be encour- 
aged rather than discouraged to mend their ways. We should help them to 
keep their pledge instead of shouting that we know the pledge will not be 
kept. The attitude of being willing to do nothing to make nations keep 
their pledge is unworthy. 

The wise course for all to take with regard to this treaty is simple and 
clear. Idealism and policy, our own interests, and the interests of the world 
all coincide in making our course plain. Granting even that the motives of 
many of the nations that led them to the signing of the treaty were extremely 
mixed, it should, nevertheless, be our endeavor to bring all support we can 
to those forces in the world which are striving to make this treaty a reality. 
Any other course means the pact must fail, as well as every other effort for 
peace. On the other hand, if the peoples of the world show that they expect 
and intend this treaty to be taken seriously, then statesmen and politicians 
will be less likely to break it. 

The Toastmaster. It is our privilege to welcome on these occasions 
representatives of our sister republics of this hemisphere. We have taken in 
the last year the first clear and decisive step, in the direction of carrying out 
the policy of the Kellogg pact, in the Conference at Washington of the Ameri- 
can Republics. There we have succeeded in negotiating inter-American 
arbitration and conciliation treaties. Those treaties are generally regarded 
as considerably in advance of other arbitration treaties. Community of 
spirit of the representatives of the American Republics at this conference, I 
think, was the most encouraging indication of our future codperation in the 
interests of peace. We have the pleasure tonight of listening to one with 
whom we have long been associated here, the former Ambassador from Chile 
to the United States, His Excellency Sefior Cruchaga. 

Sefior Don Miaue~ Crucuaca Tocornat. Mr. Toastmaster, ladies 
and gentlemen, thanks to the untiring efforts of our learned friend, Dr. 
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James Brown Scott, we know what an important bearing the discovery of 
America had upon the development of international law. Tracing back the 
source of the principles upon which a new jurisdictional consciousness has 
been established in the relations between the States, he ably concluded that 
Francisco de Vitoria, Balthazar de Ayala, Francisco Suarez, and the brilliant 
host of their followers, laid down the bases of modern international law, in 
their eager desire to meet the moral and legal problems which the Spanish 
conquerors faced in the New World. 

He has thus shown that our continent, from its very appearance on the 
stage of western civilization, influenced the thought of those who were to 
lead the European mind through the eventful centuries of contemporary 
history. But the western hemisphere’s contribution to the new era of inter- 
national relations was not solely that of serving as an inspiration to the stu- 
dents of the Old World; the scholars of the Americas went much further, and 
in an earnest endeavor to create a juridical system of their own to govern 
the relations of a score of republics which were free from traditional hatreds 
and discriminations, they pondered over the rules of conduct which would 
help to promote better understanding, to foster the pacific settlement of in- 
ternational disputes and to bring about close coéperation between the mem- 
bers of this community of nations. 

Independently or under the auspices of their governments, scholars 
labored in each of the American nations and submitted the result of their 
efforts to congresses and conferences, first between those of the republics 
born from the mighty Spanish Empire and later on in collaboration with 
thinkers from the countries carved out of the American colonial territories 
of Portugal, England and France. 

Soon the need of special meetings to discuss the law of nations became 
apparent. The Commission of Jurists was organized by the Pan-American 
Conferences to serve as a clearing house of legal thought in the continent, 
and has twice met, with gratifying success, at Rio de Janeiro. But this 
loose and rather uncertain coéperation was not enough to meet the pressing 
need of well defined juridical standards to govern the growing relations of the 
American republics, and the American Institute of International Law was 
created as the permanent organ entrusted with the coérdination of all those 
efforts. 

Thanks to the generous assistance which the Carnegie Endowment for 
International Peace has rendered at all times, the Institute’s endeavors have 
been highly successful in establishing a bond of law among the nations of the 
Americas. Its services were officially acknowledged by the Pan-American 
Union when it entrusted the Institute with the preparation of the drafts to 
be discussed at the second meeting of the Commission of Jurists and now we 
can record, with a great satisfaction, the fact that additional recognition 
was recently given to the work of the Institute by the Cuban Government 
when it directed that a palace be built to house the American Institute of 
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International Law, together with the Cuban Society of International Law, 
an International American Library, the Latin-American Division of the 
Carnegie Endowment for International Peace and, what seems to me of 
extraordinary importance for the future of the law of nations, an Academy 
of International Law, similar to that which has been operating so success- 
fully in The Hague, where the students of the continent will be able to meet 
regularly, to establish closer ties of intellectual kinship among themselves 
and to usher in the day when law will supersede all other factors in the re- 
lations between the American Republics. 

We can, therefore, take pride in the past, rejoice with the present and 
look forward to a future of greater achievements in our endeavor to establish 
the reign of peace in this continent of men of good will. Thank you. 

The Toastmaster. Before we part, I have a very agreeable duty to 
perform. Once ina while these electrons that move hither and thither within 
the atoms that compose the molecules that make up the chemical combina- 
tions which we call the members of the nominating committee do a perfect 
work. This time, that which was obviously appropriate has been done by 
the Society in the election of its new President, and my grief at separating 
myself from the activities of the Society is heightened by the fact that I shall 
not have the pleasure of continuing the intimate association which I have 
hitherto enjoyed with the one who has been elected to take my place in these 
very agreeable responsibilities. He was the guardian of this organization in 
its infancy. He has been its guide in its maturity. He is the one who will 
direct its future. We owe to him perhaps more than to anyone else all that 
the Society has accomplished. I take pleasure in asking the new President 
to say just a word in recognition of the welcome that we give him—Dr. 
James Brown Scott! 

President JAMES Brown Scott. Mr. Toastmaster, ladies and gentle- 
men, it is assuredly a great honor to have one’s name mentioned in connec- 
tion and in the same breath with that of Mr. Hughes, and especially it is 
gratifying to learn from him that he is pleased with the choice which the 
Nominating Committee has made in selecting a successor in whom he is 
willing to express confidence. 

I would avail myself of this opportunity to say on behalf of the American 
Society of International Law that we have profoundly appreciated the serv- 
ices which our retiring President has rendered to our Society. Notwith- 
standing an exacting profession making demands upon him at all times, he 
has nevertheless found it possible to come to Washington and to associate 
with us in delightful companionship during a few days of the week in each 
of the years when he has been President. He has lent us the prestige of his 
name. He has instructed us by his wisdom. It is with the greatest regret, 
indeed the most profound regret, that we see him obliged to sever his 
official connection with the Society. Were it not for the purpose which calls 
him to leave us, our regret would be even greater than it is; but knowing, 
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as we do, that our loss is the nation’s gain, and that, having practiced law 
in this great country of ours, having been a member of the Supreme Court 
charged with its administration, he will carry that learning in the law and 
that experience in its administration to the Permanent Court of International 
Justice to which he has been elected and continue on a larger scale the suc- 
cess which he has had in these United States. 

On behalf of the American Society of International Law, I thank him 
for the years of association. In behalf of the Society I wish him the success 
which his capacity merits and which we are sure he will achieve, not merely 
for his own reputation, not merely for the honor and glory of the United 
States, but for the world at large, which cannot longer exist unless its exist- 
ence be based upon justice applicable to the great and to the small, to men 
and to women, upon a basis of equality. 

Mr. Hughes, we thank you and we wish you well. We hope that in 
your new capacity you will think of us here in America who will follow your 
career with joy and pride and a sense of satisfaction. 

The Toastmaster. When I called upon Dr. Scott I did so to introduce 
your new President. I did not expect a farewell address. But the words of 
Dr. Scott are always remembered with the greatest pleasure. I leave this 
Society with the satisfaction that comes from an intimate contact with 
those whom I profoundly respect, men who are devoting their lives to the 
study of the institutions which are essential to the maintenance and progress 
of international law. But I leave you, to separate myself only for a time to 
take up a new duty and without any departure in spirit from the activities 
in which we have been so long commonly engaged. I trust that in the 
future from time to time I may be admitted as a humble disputant in those 
controversies which we have at our annual meetings, which delight at least 
ourselves even if they do not add greatly to the literature and learning of the 
law. I trust that in the future when I return I shall have the pleasure of 
this association with Dr. Scott whose interest in the Society and knowledge 
of its needs have made it possible for me to function even passably as its 
President. 

(Rev. Dr. W. Coleman Nevils thereupon pronounced the benediction 
and at 11 o’clock p.m., Toastmaster Hughes declared the meeting ad- 
journed.) 





MINUTES OF THE EXECUTIVE COUNCIL 
Thursday, April 25, 1929 


The Executive Council of the American Society of International Law 
met at No. 2 Jackson Place, Washington, D. C., on Thursday, April 25, 
1929, at 4.30 o’clock p. m. 

The meeting was called to order by the Honorable Edwin B. Parker, 
Chairman of the Executive Council. 

Upon roll call, the following members were present: 


Chandler P. Anderson William I. Hull 
Edwin M. Borchard Edwin R. Keedy 
Charles Henry Butler Howard T. Kingsbury 
William C. Dennis Arthur K. Kuhn 
Edwin D. Dickinson Frederic D. McKenney 
Charles G. Fenwick F. A. Middlebush 
Charles Noble Gregory Edwin B. Parker 
Green H. Hackworth Jesse S. Reeves 
Charles E. Hill James Brown Scott 
Manley O. Hudson Lester H. Woolsey 


The minutes of the meetings of April 27 and 28, 1928, which had been 
previously printed in the Proceedings and distributed, were approved. 

Dr. James Brown Scott, in the absence of the Recording Secretary, 
reported in regard to the conduct of the business of that office during the 
year. From this report it appeared that the following was the status of the 
membership in the Society and subscriptions to the American Journal of 
International Law: 

New Members since April, 1928 
Life Members since April, 1928 
Honorary Members since April, 1928 
Resignations since April, 1928 
Members dropped for non-payment of dues 
Deaths since April, 1928 
Total membership of the Society 
New Subscribers since April, 1928 


Total subscribers 


The Corresponding Secretary reported that he had received a letter 
from Dr. Dionisio Anzilotti, Judge of the Permanent Court of International 
Justice, accepting the honorary membership in the Society to which he had 
been elected at the meeting of the Society in 1928. 

The Corresponding Secretary then presented certain correspondence had 
with Charles C. Burlingham, of the New York Bar, in which Mr. Burling- 
ham, on behalf of Mr. George P. Montgomery, offered to present to the 
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Society a portion of the original manuscript of David Dudley Field’s Inter- 
national Code which had belonged to Mr. Montgomery’s father, the late 
James Mortimer Montgomery. Mr. Dennis reported that he had explained 
to Mr. Burlingham that, while the manuscript could only be accepted by 
vote of the Executive Council of the Society, he had consulted with the 
available officers of the Society and they were united in advising him to 
bring the matter to the attention of the Executive Council at its annual 
meeting with a recommendation that the manuscript be gratefully accepted. 
He further reported that tentative conversations had been had with the 
officials of the Carnegie Endowment for International Peace and that it 
appeared that satisfactory arrangements could be made, in the event that 
the Executive Council accepted the manuscript, for the custody of the 
manuscript by the Library of the Carnegie Endowment. 

In the light of the above statement by the Corresponding Secretary, it 
was moved and carried that he be instructed to communicate with Mr. 
Burlingham gratefully accepting the manuscript on behalf of the Society and 
to complete arrangements with the proper officials of the Carnegie Endow- 
ment whereby the manuscript, while remaining the property of the American 
Society of International Law, would remain, until further notice, in the 
custody of the Library of the Carnegie Endowment for International Peace 
where it would be properly preserved. 

The Treasurer submitted a written report which, after reading, was 
approved and order to be filed. It is appended hereto. 

The Treasurer also submitted a report from F. W. Lafrentz & Company, 
showing the result of their audit of the Society’s accounts for the year ended 
December 31, 1928. The report of the auditors was read, received, and 
ordered to be filed. 

In connection with the report of the Treasurer, Dr. Scott spoke very 
highly of the manner in which the Society’s finances had been handled 
throughout its history. He called attention to the fact that the increased 
costs brought about by the World War had not interfered with the continued 
activity of the Society, the dues had never been raised and that neither a 
general or special assessment had ever been levied on the membership of the 
Society, and finally that no money had ever been requested and none con- 
tributed from outside sources to the support of the Society, which has 
always been self-supporting. 

The Honorary-Editor-in-Chief of the American Journal of International 
Law, in the absence of the Managing Editor, made the following report on 
behalf of the Board of Editors: 

The Board of Editors of the American Journal of International Law at its annual meeting 
at the Metropolitan Club today received and considered a report from the Managing Editor 
explaining that his absence from the present meeting of the Society is due to the fact that he 
has been designated as the representative of the Carnegie Endowment for International 
Peace to visit Japan and certain parts of the Continent of Asia with a party of American 
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journalists, and that he had arranged with his brother, Wilbur S. Finch, to see the July 
issue of the Journal through the press. Attached to this report were memoranda regarding 
material on hand for the Journal, and work of members of the Editorial Board since the 
annual meeting in April, 1928. 

These reports show that the major part of the material for the July number has been 
taken by Mr. George A. Finch with him for editing, and will be returned by him in ample 
time to be sent to the printer for that issue. Other material necessary to complete that 
number will be obtained in due time. 

The Board of Editors recommends that Regulation No. 2 of the Regulations of the 
Executive Council regarding the editing and publication of the Journal adopted May 22, 
1924, and amended April 24, 1926, be amended by omitting the words “consist of not to 
exceed seventeen members to.”” This recommendation, if adopted, will remove the limit of 
seventeen members placed upon the membership of the Board. 

The Board of Editors further recommends that the following sentence be included at the 
end of Regulation No. 3: ‘The minimum number of contributions which each Editor shall 
be called upon to contribute or obtain for publication in the Journal is to be determined by 
the Board.” 


After consideration of the report of the Board of Editors, the Executive 
Council, upon motions duly made and seconded, approved the recommenda- 
tions of the Board amending the regulations regarding the editing and 
publication of the Journal, and also adopted, upon motion duly made and 
seconded, the following resolutions regarding the absence of the Managing 
Editor: 

Resolved, That the Treasurer be, and he is hereby, authorized to 
continue the payment of the salary of the Managing Editor of the 
Journal during his absence on a trip to the Orient as the representative 
of the Carnegie Endowment for International Peace. 

Resolved further, That the Treasurer be, and he is hereby, au- 
thorized to pay to Mr. Wilbur 8. Finch, upon vouchers approved by the 
Honorary Editor-in-Chief of the Journal, compensation at the rate of 
one hundred dollars ($100) per month for three (3) months, for assist- 
ance in publishing the Annual Proceedings of the Society and the July 
number of the American Journal of International Law. 


Mr. Edwin M. Borchard, reporting on behalf of the Committee on 
Honorary Members, recommended as the choice of the Committee Dr. 
Antonio 8. de Bustamante, Judge of the Permanent Court of International 
Justice at The Hague. The Executive Council thereupon adopted the 
following resolution: 


Resolved, That the Executive Council hereby recommends to the 
Society the election, as an honorary member, of Dr. Antonio 8. de 
Bustamante, Judge of the Permanent Court of International Justice at 
The Hague, and authorizes the Committee on Honorary Members to 
report this recommendation to the Society at its session on Saturday 
morning, April 27. 


Dr. James Brown Scott, Chairman of the Committee on Annual 
Meeting, referred to the present meeting of the Society as the result of the 
work of the Committee during the past year. He stated that, in pursuance 
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of the resolution of the Executive Council of April 27, 1928, the Committee 
had arranged that the present meeting be held during four days beginning on 
Wednesday instead of Thursday evening, as heretofore, and that the success 
of the meeting thus far was evidence of the wisdom in increasing the amount 
of time to be devoted to the annual meeting. 

Professor Jesse S. Reeves, Chairman of the Special Committee on 
Collaboration with League of Nations Committee for the Progressive Codi- 
fication of International Law stated, as he had announced to the session of 
the Society on the morning of Thursday, April 25, that he expected to 
present a formal report on the work of his committee at the business meeting 
of the Society on Saturday morning, and called attention to his remarks at 
Thursday’s session which he felt might be considered in the nature of a 
report of progress. He referred to two resolutions of reference and instruc- 
tion to his committee, which had been referred to the Council by the Society 
at that session, and to the desirability of continuing the Committee under a 
new name more in keeping with the purposes outlined in those resolutions. 
Upon motion, duly made and seconded, the Council thereupon adopted the 
following resolutions: 


Resolved, that the Special Committee on Collaboration with League 
of Nations Committee for the Progressive Codification of International 
Law be continued and that the name of the committee be changed to 
“Standing Committee on Codification of International Law’’; 

Resolved further, That the Standing Committee on Codification of 
International Law investigate the desirability and feasibility of par- 
ticipation by the United States in international conferences for the 
codification of private international law, and that the committee report 
to the Society the result of its investigation at its next annual meeting; 

Resolved further, That the Standing Committee on Codification of 
International Law prepare a memorandum tracing the development of 
the conception which has found considerable expression in the literature 
of international law of the Americas, known technically as American 
International Law, and that the memorandum should endeavor to set 
forth the theoretical and juristic bases of such a conception and to urge 
a conclusion as to the value of the idea not only as affecting the purposes 
of the codification of international law, but its value in the general 
literature of the subject. 


Mr. William C. Dennis, Chairman of the Special Committee on En- 
largement of the Scope of the Publications of the Department of State, 
called attention to the recommendation contained in the report which he had 
made on behalf of the committee at the session of the Society on Thursday 
afternoon, April 25, and suggested that the Executive Council continue the 
committee in being in order that it may further pursue the work assigned to 
it under the resolution of the Executive Council of April 27, 1928. Where- 
upon the Executive Council adopted the following resolution: 


Resolved, That the Committee on the Enlargement of the Scope of 
the Publications of the Department of State be continued in being 
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under the resolution adopted by the Executive Council at the annual 
meeting of 1928 and be authorized to continue to codperate in its 
discretion with the committees of other societies appointed for similar 
purposes, and be further authorized to add to its membership from time 
to time as the exigencies of the situation with respect to hearings before 
legislative and executive departments of the Government may require. 


Dr. Scott then referred to the death, since the Society’s last annual 
meeting, of the Honorable Robert Lansing, former Secretary of State of the 
United States and Honorary Vice-President of the Society, and suggested 
that the Society should take some formal action expressing its regret at his 
demise. Whereupon Dr. Scott was appointed to prepare a memorial to be 
presented at the closing session of the Society on Saturday morning. 

Mr. Charles Henry Butler reported the death, on April 24, 1929, the 
day the Society’s meeting opened, of Professor Theodore 8. Woolsey who, 
for many years, was an editor of the American Journal of International Law 
and, at the time of his death, an Honorary Vice-President of the Society. 
He suggested that the Society should likewise take some formal action 
showing its sorrow, and Mr. Borchard was appointed to prepare a memorial 
for presentation at the Society’s meeting on Saturday morning. 

There being no further business, the Executive Council adjourned at 
six o’clock p. m. to meet on the morning of Saturday, April 27, immediately 
upon the adjournment of the Society. 

JAMES Brown Scott, 
Acting Recording Secretary. 
Approved: 
Epwin B. PARKER, 
Chairman. 





TREASURER’S REPORT 


January 1 to December 31, 1928 
INVESTMENT ACCOUNT 


On hand January 1, 1928: 
Cash on deposit with Union Trust Company $225 .35 
Cash on deposit with Henderson-Winder Co 426.42 
$500 Central Pacific 4 per cent Ist Mortgage Bonds 481.02 
$6,000 Cuba Northern Railways, 5s 5,914.58 
$2,000 International Telephone and Telegraph Corp. 44s... 1,841.25 


Totals $8,888 .62 


Transactions during year 1928: Receipts Disbursements 

1—Cash on hand $651.77 

. 31—Interest on Union Trust Co. depo 3.37 
9—Life membership (Mr. Ziangling Chang) 


. 16—Interest on Union Trust Co. deposit put in Business 


A 
. 20—Purchased $1,000 Argentine Govt. 514s at 97 
. 20—Interest on above to February 20 (19 days) 
. 20—Interest on balance with Henderson-Winder Co 
. 20—Interest on $500 Central Pacific 4 per cent 
. 20—Sold $500 Central Pacific 4 per cent at 941% 
16—Sold $2,000 International Tel. & Tel. at 9614 
16—Interest on above to May 16 (4 mos., 15 days) 
16—Purchased $2,000 Australian 414s at 92144 
16—Interest on above to May 16 
22—Interest on Henderson-Winder Co. balance put in Busi- 
ness Account 
22—Interest on $500 Cen. Pac. Bond put in Business Account 
22—Interest on $2,000 International Tel. & Tel. put in Busi- 
ness Account 
31—Interest on Union Trust Co. de 
. 25—Interest on Union Trust Co. deposit put in Business 





Totals 


Balance on deposit in Union Trust Co 


SUMMARY 
Sold: 
$500 Central Pacific 4 per cent at 9414 
$2,000 International Tel. & Tel. 424s at 9614 


Purchased: 

$1,000 Argentine Government 5s at 9 

$2,000 Australian 414s at 9214 
Difference (Minus) in Investment Account 
From: 

Cash on hand, January 1, 1928 


Less interest on Union Trust balance transferred to Business 
Account 


Life membership 


Balance on deposit in Union Trust Company, December 31, 1928 
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BUSINESS ACCOUNT 
RECEIPTS 
January 1, 1928. Balance on deposit in Riggs National Bank 


.89 
.35 
.50 


.50 
25 
5.00 


Foreign postage 
Proceedings: 


Analytical Index 


Interest: 
International Tel. & Tel. 414s 
Central Pacific 4s 
Cuba Northern Railway 514s 
Argentine Government Bond 
Australian 44s 


On deposits: 
Union Trust Company 
Riggs National Bank 
Henderson-Winder Co 


—_——- 82. 
Banquet tickets 1,075. 
Binding for members 75.2 
Special Supplement sales 2,815. 


Exchange on foreign subscriptions 


Back dues 5. 
17. 


$17,837 .9 


Beginning balance ($1,008.14) and total receipts ($17,837 .96) 


DISBURSEMENTS 
Salaries: 


Off prints 
Miscellaneous 


$1,008.14 


17,837.96 


$18,846.10 





Annual Meeting: 
Printing and postage 


Banquet 


Proceedings: 
Preparation 
Printing 
Mailing 


General Expenses: 
Stationery and postage 
Telegrams and cables 
Freight and express 
Office supplies 
Binding 
Miscellaneous 


Special Supplement to January 1928 Journal: 
Preparation 
Printing 
Proofreading 
Mailing 
Miscellaneous 





Total disbursements 


Total receipts during the year 1928. . 
Total disbursements during the year 19: 


Balance of income 


Beginning balance January 1, 1928...................0005- 


Balance on deposit in Riggs National Bank, January 1, 1929. . 


ASSETS 
Investments: 


$17,313. 


$17,837. 
17,313.66 


$524. ¢ 


aed ees 1,008 . 
ead thE. $1,532. 


$6,000 Cuba Northern Railways 54s at 9814 (cost price)... 


$1,000 Argentine Government 5s at 97 (cost price) 
$2,000 Australian 414s at 921% (cost price) 


Cash: 
Union Trust Company (Investment Account) 
Riggs National Bank (Business Account) 


Accounts receivable: 
Unpaid dues 


Accounts eres 


1929 Membership dues paid in 1928 

1929 Subscription fees paid in 1928 

1930 Subscription fees paid in 1928 

1929 Proceedings paid for in 1928 

Balance of Treaty Series, League of Nations Fund 


Excess of assets over liabilities 


Respectfully submitted, 


4.63 
3.00 
$10,863.86 


2,705.77 
$8,158 . 90 





Lester H. Woo.sgy, 
Treasurer. 





REPORT OF AUDITORS 
F. W. LAFRENTZ & CO. 


COLORADO BUILDING 
WasuHineTon, D. C. 
April 12, 1929. 


THE AMERICAN Society OF INTERNATIONAL Law, 
Washington, D. C. 


Dear Sirs: 

We have audited your cash transactions for the year ended December 
31, 1928. 

Our report, including two Exhibits, is as follows: 


EXHIBIT 
“A” INVESTMENT ACCOUNT 
“B” Income Account 


The receipts are in accordance with your records and the disbursements 
are supported by proper vouchers. 

At December 31, 1928, the Investment Account had a cash balance of 
$322.19 and the Income Account had a cash balance of $1,532.44, which 
amounts were on deposit in the banks. 

We inspected securities called for by the records, as follows: 


Cuba Northern Railways Company’s 514s Bonds, due 
1942, par value $6,000 .00 

Argentine Government, 5's Bonds, due 1962, par 
1,000 .00 

Commonwealth of Australia, 544s Bonds, due 1956, 
par value 2,000 .00 


$9,000 .00 


Respectfully submitted, 


F. W. Larrentz & Co. 
Certified Public Accountants. 





269 


Exursit ‘‘A’”’ 
STATEMENT OF CASH RECEIPTS AND DISBURSEMENTS—INVESTMENT ACCOUNT 
For the year ended December 31, 1928 
Receipts: 
Life membershi 


Interest on ban 
Investments sold: 


Potomac Electric Power Co., 4 shares, preferred 
Interest to date of sale 
Central Pacific Railway Co., 4s, Bonds 
Interest to date of sale 
International Telephone and Telegraph Corpn., 414s 
Interest to date of sale 
2,863 .64 


$2,972.75 
Cash on hand, January 1, 1928, Union Trust Company 225.35 


$3,198.10 


Disbursements: 
Interest transferred to Income Account: 
On bank balances: 


Mir OI BENE Smo. 5 uso x hoist veer ean 


Investments purchased: 
Argentine Government, 514s 
Interest to date of purchase 
Commonwealth of Australia, 444s........... 
Interest to date of purchase 


2,826.65 
——_—— $3875.91 
Cash on hand, December 31, 1928, Union Trust Company 322.19 


$3,198.10 


Exursit “B” 
STATEMENT OF CASH RECEIPTS AND DISBURSEMENTS—INCOME ACCOUNT 
For the year ended December 31, 1928 
Receipts: 
Membership dues: 


———__ $5,464.74 
Foreign postage assessments 371.64 
Interest: 


Investments: 





Sale of publications: 
Proceedings: 


$1,359 .00 
16.80 


$2,429.50 
5.00 
1,386 .50 


Reprints of Journal articles 
Binding Journals for subscribers 
Banquet 


Total Receipts: $17,837. 
Cash on hand, January 1, 1928, Riggs National Bank 1,008. 


Disbursements: $18,846. 
Salaries: Pi a tt 


Office supplies and expense 
Postage, stationery, telegrams and cables 
Freight ‘and express 


lian 
Binding Journals for Subscribers 
American Journal of International Law: 


2,804.8 


$17,313.66 
Total disbursements: 
Cash on hand, December 31, 1928, Riggs National Bank............. 1,532. 


$18,846. 





MINUTES OF THE EXECUTIVE COUNCIL 
Saturday, April 27, 1929 


Pursuant to adjournment, the Executive Council of the American 
Society of International Law met in the Palm Room of the Willard Hotel, 
Washington, D. C., immediately upon the adjournment of the Society on 
Saturday, April 27, 1929 at 11.15 o’clock a. m. 

The President of the Society, Dr. James Brown Scott, presided. 


Present: 


Charles Henry Butler 
Edwin D. Dickinson 
William I. Hull 
Edwin R. Keedy 


F. A. Middlebush 
Edwin B. Parker 
Jackson H. Ralston 
James Brown Scott 


Lester H. Woolsey 


The Council proceeded to the election of officers and committees for the 


ensuing year, and the following were duly elected: 


Chairman of the Executive Council: Edwin B. Parker. 


Recording Secretary: George A. Finch. 


Corresponding Secretary: William C. Dennis. 


Treasurer: Lester H. Woolsey. 

Executive Committee: 
Chandler P. Anderson 
Charles Henry Butler 
Edwin D. Dickinson 
Charles Noble Gregory 


David Jayne Hill 
William I. Hull 

Fred K. Nielsen 
George Grafton Wilson 


Editorial Board of the American Journal of International Law: 


Honorary Editor-in-Chief, James Brown Scott. 
Editor-in-Chief, George Grafton Wilson. 
Managing Editor, George A. Finch. 


Chandler P. Anderson 
Edwin M. Borchard 
Philip Marshall Brown 
William C. Dennis 
Edwin D. Dickinson 
Charles G. Fenwick 
James W. Garner 
David Jayne Hill 


Manley O. Hudson 
Charles Cheney Hyde 
Philip C. Jessup 
Arthur K. Kuhn 
Pitman B. Potter 
Jesse S. Reeves 
Ellery C. Stowell 
Lester H. Woolsey 


Quincy Wright 
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Standing Committee on Codification of International Law: Jesse §. 
Reeves, Chairman; Edwin M. Borchard; Philip Marshall Brown; Charles K. 
Burdick; Edwin D. Dickinson; Charles G. Fenwick; James W. Garner; 
Manley O. Hudson; Philip C. Jessup; Arthur K. Kuhn; Pitman B. Potter; 
James Brown Scott; Ellery C. Stowell; George Grafton Wilson; Quincy 
Wright. 

Upon motion duly made and seconded, the appointment of the Com- 
mittees on Selection of Honorary Members, on Increase of Membership, and 
on Annual Meeting was referred to the President with power. 

Whereupon, the Council, at 11.45 o’clock a. m. adjourned sine die. 


JAMES Brown Scort, 
Chairman. 





LIST OF MEMBERS 
of the 
AMERICAN SOCIETY OF INTERNATIONAL LAW 


HONORARY MEMBERS 

sna aie, President, The Permanent Court of International Justice, The Hague, 
olland. 

de Bustamante, Antonio §., Perfecto Lacoste, Apartado 134, Habana, Cuba. 

Fromageot, M. Henri, 1, rue de Villersexel, Paris, France. 

Huber, Max, Ossingen, Canton of Zurich, Switzerland. 

Lyon-Caen, Charles, 13, rue Soufflot, Paris, France. 

Rolin, Alberic, Avenue Moliere 236, Brussels, Belgium. 


LIFE MEMBERS 

Anderson, Luis, San Jose, Costa Rica. 

Balch, Thomas W., 4300 St. Paul Street, Baltimore, Md. 

Calonder, Felix, President de la Commission Mixte de Haute Silesie, Katowice, Poland. 

Carvajal, Henriquez, Santiago, Cuba. 

Chang, Ziang-ling, c/o Foong Yih & Company, 3320 Point Road, Shanghai, China. 

Coudert, Frederic R., Jr., 2 Rector Street, New York City. 

Esty, Robert Pegram, 2716 Fidelity-Philadelphia Trust Building, 123 South Broad Street, 
Philadelphia, Pa. 

Hawes, Gilbert Ray, 2 Rector Street, New York City. 

Hyde, James H., 67 Boulevard Lannes, Paris, XVI, France. 

Johnson, Alba B., 605 Morris Bldg., Philadelphia, Pa. 

Kodera, Kenkichi, 3 Nakayamatedori-Gochome, Kobe, Japan. 

Koo, V. K. Wellington, c/o Minister of Foreign Affairs, Peking, China. 

Marshall, Louis, 30 Broad Street, New York City. 

Pardo, Felipe, c/o Peruvian Legation, Washington, D. C. 

Paul, Alice, Moorestown, N. J. 

Peaslee, Amos J., 501 Fifth Avenue, New York City. 

Portela, Epifanio, Argentine Legation, Rome, Italy. 

Sammons, Thomas, 536 Deming Place, Chicago, Ill. 

Scott, James Brown, 2 Jackson Place, Washington, D. C. 

Stevens, Doris, Croton-on-Hudson, N. Y. 

Warner, James Harold, Calle Espiritu Santo No. 2, Mexico, D. F., Mexico. 

Wilson, Burton W., 285 Madison Avenue, New York City. 

Yen, W. W., 360 Racecourse Road, Tientsin, China. 


ANNUAL MEMBERS 

Achi, William C., Jr., Lihue, Kauai, Hawaii. 

Ackerson, G. G., Jr., 251 Summit Avenue, Hackensack, N. J. 
Adamson, James, Victoria University College, Wellington, New Zealand. 
Adatci, M., 7, Avenue Hoche, Paris, France. 

Africa, Bernabe, 2311 Rizal Avenue, Manila, Phillippine Islands. 
Agan, Joseph E., 216 W. Madison Avenue, Mahoningtown, Pa. 

Agar, John G., 31 Nassau Street, New York City. 

Aldrich, Fred H., 1526 Dime Bank Building, Detroit, Mich. 

Alfaro, Ricardo J., 1719 Rhode Island Avenue, Washington, D. C. 
Allen, Edward W., 400 Burke Building, Seattle, Wash. 

Allen, Eleanor Wyllys, 1925 Commonwealth Avenue, Boston 35, Mass. 
Allen, Florence E., Supreme Court, Columbus, Ohio. 

Allen, Freeman H., Colgate University, Hamilton, N. Y. 

Allen, Lafon, 1421 Inter Southern Building, Louisville, Ky. 

Allen, Stephen H., Crawford Building, Topeka, Kans. 

Alley, A. G. 33 East Park Street, Newark, N. J. 

Allman, N. F., 8 Yuen Ming Yuen Road, Shanghai, China. — 

Ames, Charles Lesley, c/o West oe Co., St. Paul, Minn. 
Amram, Philip Werner, 1204 Packard Building, Philadelphia, Pa. 
Anderson, Chandler P., Hibbs Building, 725 15th Street, Washington, D. C. 
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Anderson, Elbridge R., 185 Devonshire Street, Boston, Mass. __ 

Anderson, Francis M.., Solicitor’s Office, State Department, Washington, D. C. 
Anderson, William, Dept. of Political Science, University of Minnesota, Minneapolis, Minn. 
Andrews, Alexander B., 239 Fayetteville Street, Raleigh, N. Car. 

Andrews, Arthur I., 118A Holden Green, Cambridge, Mass. 

Andrews, Fannie Fern, 295 Commonwealth Avenue, Boston, Mass. 

Andrews, George Angell, 5428 Bartmer Avenue, St. Louis, Mo. 

Andrews, George F., 19 Agaisiz Street, Cambridge, Mass. 

Anema, A., Florastraat 11, Harrlem, Holland. 

Arbo, Hi inio, Posadas-Misiones, Argentina. 

Arcaya, Pedro Manuel, El Ministro de Relaciones Interiores, Caracas, Venezuela. 
Armour, Allison V., 340 Park Avenue, New York City. 

Armour, George A., Princeton, N. J. 

Armour, Norman, Department of State, Washington, D. C. 

Arnold, Benjamin Walworth, 25 North Pearl Street, Albany, N. Y. 

van Asbeck,F. M., Pegan 56, Weltvreden, Java, Batavia. 

Astrom, L., Legation of Finland, 1629 16th Street, Washington, D. C. 
Auchincloss, Hugh D., 33 East 67th Street, New York City. 

Auerbach Josep 8., 34 Nassau Street, New York City. 

Avirett, William G., Deerfield, Mass. 

Ayala, Eusebio, gy | of Paraguay, Ascunion, P: ay. 

Aymar, Francis W., 100 Washington oe New York City. 

Ayres, Ruth W., 26 Annarvan Road, ; 


Babcock, Louis Locke, 814 Fidelity Building, Buffalo, N. Y. 
Bacon, Gaspar G., Prince Street, Jamaica Plain, Mass. 
Bacon, Selden, 49 Wall Street, New York City. 
Baggett, Sam G., 1584 Beacon Street, Brookline, Mass. 
ey, Hollis R., 84 State Street, Boston, Mass. 
Baker, Joseph R., State Department, Washi n, D.C. 
Baker, Newton D., 1924 Union Trust Building, Cleveland, Ohio. 
Baldwin, Walter A., Box 14, Cambridge 38, . 
Ball, Alice M., 1814 37th Street, N. W., Washington, D. C. 
Balutis, B. K. Lithuanian Minister, 2622 16th Street, N. W., Washington, D. C. 
Banda, Francisco, 904 New Orleans Bank Building, New Orleans, La. 
B , Tracy R., 503-513 Bank & Trust Building, Grand Forks, N. Dak. 
Barclay, James, 2 Rector Street, New York City. . 
Barclay, Colville, British Embassy, Lisbon, Portugal. 
Bard, Harry E., Ridgefield, Conn. 
Barnes, Chas. M., Department of State, Washington, D. C. } 
Barnett, Carlyle R., er. Mexican Mixed Claims Commission, Investment Bldg., Wash- 


ington, D.C. 
Barnett, James F., Box 218, Grand Rapids, Mich. 
Baron, Jose T., Cuban Embassy, Washington, D. C. 
Barratt, Arthur J., 3 Temple Gardens, London, England. 
Barrett, John, Windham County, Grafton, Vt. 
Barrett, Wilbert F., Haverhill, Mass. 
Barrios, Benjamin, Avenida Uruguay 55, Mexico, D. F. Mexico. 
Bartlett, Philip G., 120 Broadway, New York City. 
Bassett, A., 6 Soochow Road, Shanghai, China. 
Bates, Lindell T., 55 East 65th Street, New York City. 
von Baumhauer, Edouard H., Keizersgracht 292, Amsterdam, Holland. 
Baxter, James P., 3rd, 40 Quincy Street, Cambridge, Mass. 
Beach, John K., County Court House, New Haven, Conn. 
Beal, Boylston, 60 State Street, Boston, Mass. 
Bedford, J. Claude, 914 Franklin Bank Building, ee. Pa. 
Beeber, Dimner, 1419 Land Title Building, Philad elphia, Pa. 
Beer, Henry Ward, 50 Broadway, New York City. 
Beichmann, F. V. N., Drontheim, Norway. 
Belcourt, N. A., 18 Rideau Street, Ottawa, Canada. 
Benevides, Jose, Rua do Salitre, 106, 20 Lisbon, Portugal. 
Benjamin, Charlotte, 103 Mystic Street, West Medford, Mass. 
Benoit, Constantin, 1708 rue du Centre, Port-au-Prince, Haiti. 
Benson, Clifton D., Miami, Fla. 
Bercovitch, Peter, 260 St. James Street, Montreal, Canada. 
Berdahl, Clarence A., 319 Lincoln Hall, University of Illinois, Urbana, Ill. 


aban, Mass 
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Berge, Wendell, 99 Ocean Avenue, Brooklyn, N. Y. 
awe er, Richard, Augustinerstrasse 8, Wien, I, Austria. 

, BE. Ennalls, 468 du Pont Building, W: ilmington, Del. 
Barwick, Edward, 343 Ocean View Avenue, Pacific Grove, Calif. 
Best, William Hall, 50 Federal Street, Boston, Mass. 
Bettman, Alfred, 1514 First National Bank Building, Cincinnati, Ohio. 
Biggar, George CG. 77 Charles Street, East, Toronto, Canada. 
Bijur, Nathan, 160 West 75th Street, New York City. 
Bingham, Joseph W., Stanford University, California. 
Bishop, C. M., 324 Webster Street, N. W., Washington, D. C. 
Black, Thomas E. H., 1015 Dime Bank Building, Detroit, Mich. 
Blackwell, James M., 63 Wall Street, New York City. 
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Hyde, Charles Cheney. Place of commissions of inquiry and conciliation treaties in peaceful 
settlement of international disputes. Ad. 144. 


Inquiry commissions. See Pacific settlement. 
Institute of International Law, Codperation of Society in meeting of, 208; committee ap- 
pointed, 208; discussion of, at international law teachers meeting, 210. 
Institutions of Peace. C. E. Hughes. Ae. 2; 
International disputes, Pacific settlement of. C. E. Hughes, Ad, 1; C. P. Anderson, Ad, 
110; C. C. Hyde, Ad, 144. 
International Law: 
a ve See Seseution. - C.E. Hugh 2 po 
velopment of, essential to international peace. C.E. es, Ad, 1;in America, 
M. r,s wy Ad, 256. 
Government publications for the study of. T. Dennett. Ad. 55. 
Harvard Research in. See Harv: h. 
Publications for the study of. Round-table conference, 71; remarks of M. O. 
Hudson, 71, 74-83, 85, 86; Q. he 74, 76, 80, 82; F. Dedk, 75; W. C. Dennis, 
75, 76; R. S. Morris, 76, 78; A. P. Tisdel, 78, 86; E. D. Dickinson, 79; P. C. 
Jessup, 80; D. P. Myers, 81, 82, 85, 86; J. S. Reeves, 82. 
International Law teachers. See Teachers. 
International Peace Institutions. C.E. Hughes. Ad. 1. 
Inviolability of Vatican territory. J.B.Scott. Ad. 19. 
Italy. Law of Guarantees of May 13, 1871. J.B.Scott. Ad. 16. 
Italy-Vatican. Treaty of February 11,1929. J.B.Scott. Ad. 13. 


Jessup, Philip C. Remarks on publications for the study of international law, 80; on the 
scope and character of arbitration treaties, 122; at meeting of international law teachers, 
212-215, 221, 225, 237, 238. 


Kellogg Peace Pact. See Renunciation of War. 

Kingsbury, Howard T. Remarks on limitation on treaty-making power of U.S. in matters 
concerning private international law, 38; on legal meaning and effect of Multilateral 
Anti-War ty, 103; on treaty-making power of United Scien, 183. 


Kuhn, Arthur K ification of _— international law, Rem, 33, 38; legal meaning 


and effect of Multilateral Anti-War Treaty, 106. 


Lansing, Robert. Memorial on death of. 204, 264. 

a — H. Legal meaning and effect of Multilateral Anti-War Treaty. Rem. 94, 
101, 107. 

League of Nations Committee of Experts for codification of international law. C. E. 
Hughes. Ad. 2. 


Mafia murders in Louisiana. C.H. Butler. Ad. 178. 

Managing Editor, vi; elected, 271; functions, xi; resolutions regarding absence of, 262. 

McKenney, Frederic D. Legal meaning and effect of Multilateral Anti-War Treaty. Rem. 
97, 100, 101, 107. 

Members, list of. 273. 

Membership committee, vi; appointment authorized, 272. 

a — Pacific settlement through inquiry commissions and conciliation treaties. 

- 167. 

Migratory birds. Protection by treaty. C.H. Butler, Ad, 179; H.T. Kingsbury, Rem, 184. 

Morris, Roland S. Legal meaning and effect of Multilateral Anti-War Treaty, Ad, 88, 108; 
publications for the study of international law, Rem, 76, 78. 

Multilateral Anti-War Treaty. See Renunciation of War. 

Murdock, James O. Scope and character of arbitration treaties, Rem, 130. 

Myers, Denys P. Remarks on publications for the study of international law, 81, 82, 85, 86; 
on pacific settlement through vee pod commissions and conciliation treaties, 157; on 
treaty-making power of the United States, 189; at meeting of international law teachers, 
212, 220, 238, 239. 


Neutrality of Vatican territory. J.B. Scott. Ad. 19. 

Nevils, W. Coleman. Benediction. 259. 

Nicholson, John. Treaty-making power of the United States. Rem. 191. 
Nominations committee. Appointment authorized, 23; appointment, 109; report, 197. 


Owen, Marjorie. Remarks at meeting of international law teachers. 222. 
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Pacific settlement of international epee. C. E. Hughes, Ad, 1; ©. P. Anderson, Ad, 110; 
place of inquiry commissions and conciliation treaties in, C.c. de, Ad, 144; 4; remarks 
of D. P. Myers, 157; P. B. Potter, 159; C. hs Fenwick, 162; Bollis R. B ailey, 165; 
een eT 166; Armado Mencia, 167; F. R. Coudert, 169; L. H. Woolsey, 170; 

Pan-American treaties of arbitration and conciliation, as institutions of peace. C. E. 
Hughes. Ad. 

Papal nuncio, Dean of diplomatic corps. J. B.Scott. Ad. 18. 

Paris Pact for the Renunciation of War. See Renunciation of War. 

— Court of International Justice, U. S. adherence to. C.E. Hughes. Ad. 7,9, 


Pesséa code of international law. J.S. Reeves. Rem. 30. 

Philosophy of the World. R. Pound. Ad. 248. 

Pope. See Vatican. 

Potter, Pitman B. Remarks on U.S. reservation to Bustamante code, 36; on legal meaning 
and effect of Multilateral Anti-War Treaty, 103; on the — and character of arbitra- 
tion treaties, 132, 138; on pacific settlement through uiry commissions and con- 
a — 159; at meeting of international my read 4 214, 215, 217, 222, 223 


Pound, + go gy World philosophy. Ad. 248. 
Private international law: 
Codification of. See Codification. 
Discussion of meaning of. 43. 
U. S. treaty-making power ee in matters <Y * 3 F. R. Coudert, 
Rem, 36; J. S. Reeves, +4" 37; A. K. Kuhn, Rem, 38; H. T. Kingsbury, Rem, 
38; Q. Wright, Rem, 39; J. B . Scott, Rem, 42. 


Ralston, Jackson H. Remarks on legal ~ong and effect of Multilateral Anti-War 
Treaty, 101; on election of President Scott, 1 

Recordin Secretary, v; elected, 271; report, 260. 

Reeves, Jesse S port of special committee on codification of international law, 25, 201, 
263; resolutions adopted, 263; round-table conference on conventional codification of 
international law, 25; remarks on publications for the study of international law, 82; 
at meeting of international law — 213, 219, 220. 

Religious and civil powers, Separation of. B. Scott. Ad. 22. 

Renunciation of War, Paris Pact for the. = pc institution of yee, C. E. Hughes, Ad, 6; 
D. I. Walsh, Ad 253; T. J. Walsh, Ad, mx its meaning an ffect in international law, 
R.S. Morris, Ad, 88, 108; remarks of J. P . Chamberlain, 91; J. H. Latané, 94, 101, 107; 
F. D. McKenney, 97, 100, 101, 107; C. G. Fenwick, 99, 101; W. I. Hull, 101; J. H. 
Ralston, 101; H. C. Havighurst, 102; H. T. Kingsbury, 103; P. B. Potter, 103; E. M. 
Borchard, 104 107; A. K. Kuhn, 106; C. E. Hughes, 108. 

Root, Elihu. ’ Retlected Honorary President, 197. 


Schwarz, Sanford. Scope and character of arbitration treaties. Rem. 142. 

Schrum, R. W. Invocation. 242. 

Scott, James Brown. Treaty between Italy and the Vatican, Ad, 13; elected President, 
198; report on annual meeting, 262; remarks on pacific settlement through inquiry 
commissions and conciliation treaties, 171; op limitation of treaty-making wer of 
U. S. in matters concerning rivate international law, 42; on meaning of “ American 
International Law,’’ 48; on election as President, 201; at meeting of international law 
teachers, 210, 211, "213, '214, 218; on resignation of President Hughes, 258. 

—- the United States. A limitation on the treaty-making power. D. P. Myers. 

189. 

Sixth International Conference of American States, 1928, Codification of International Law 
at. J.S. Reeves. Rem. 27, 29. 

Sovereignty of the Vatican. J. B. Scott. Ad. 18. 

Stanwood, Daniel C. Remarks S  -epseiee of international law teachers. 213, 215, 216, 
217, 320, 221, 224, 225, 236, 2 

State Department publications. iReport of Special Committee on Enlargement of, W. C. 
Dennis, Ad, 63; resolution on e ment of, 263; 

For the study of international law. T. Dennett. Ad. 55. 
Stinson, J. Whitla. ty-making power of the United States. Rem. 185. 
Supreme Court-of United States, Development of law by. C.E. Hughes. Ad. 5. 


Teachers of International Law, Meeting of. 210. 
Temple, Henry W. Scope and character of arbitration treaties. Rem. 138. 
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Territorial sovereignty of the Vatican. J. B.Scott. Ad. 17. 

Tisdel, Alton P. blications for the study of international law. Rem. 78, 86. 
Treasurer, v; elected, 271; report, 261. 

Treaty-making power of the United States, Limitation of the: 

In matters coming within the jurisdiction of the States, C. H. Butler, Ad, 176; 
remarks of H. T. Kingsbury, 183; J. Whitla Stinson, 185; D. P. Myers, 189; J. 
Nicholson, 191; W. R. Vallance, 192; C. E. Hughes, 194. 

In matters concerning private international law, F. R. Coudert, Rem, 36; J. S. 
Reeves, Rem, 37; A. K. Kuhn, Rem, 38; H. T. Kingsbury, Rem, 38; Q. Wright, 
Rem, 39; J. B. Scott, Rem, 42. 


United States. Adherence to Permanent Court of International Justice, C. E. Hughes, 
pA 9, 11; formation of, compared to two-fold attributions of the Papacy, J. B. Scott, 
2 


United States Supreme Court. See Supreme Court. 
United States Treaty-Making Power. See Treaty-Making Power. 


Vallance, William R. Treaty-making power of the United States. Rem. 192. 

— Two-fold attributions of, compared to formation of United States. J. B. Scott. 
Ad. 20. 

Vatican City. Center of mediation and peaceful settlement. J.B.Scott. Ad. 20. 

Vatican-Italy. See Italy-Vatican. 


Walsh, David I. Multilateral Anti-War Treaty. Ad. 253. 

Walsh, Thomas J. Multilateral Anti-War Treaty. Ad. 244. 

War, Renunciation of. See Renunciation of War. 

Wilson, Robert R. Scope and character of arbitration treaties. Rem. 124. 

Woolsey, Lester H. Remarks on pacific settlement through inquiry commissions and con- 
ciliation treaties, 170; on election of President Scott, 200. 

Voolsey, Theodore S. Memorial on death of. 206, 264. 

World philosophy. R. Pound. Ad. 248. 

Wright, Quincy. Remarks on limitation on treaty-making power of U.S. in matters con- 
cerning private international law, 39; on publications for the study of international 
law, 74, 76, 80, 82; at meeting of international law teachers, 212, 216, 218, 222, 223, 

225, 226, 228, 231, 232, 236, 237. 


